












































































































































































































































































































































































































































































































































































































































































































































MAURA LARKINS - El L ep

) . Clerk of the sy
1 1935 Autocross Court - : : : e Superior Court
: El Cajon, CA 92019 S , AUG
2\l - 6194440065 o ' 172012
| _ . - . ByRP
3 Defendant in pro per x ' 4 %T ; ;ng
4 : , .
5
i SUPERIOR COURT OF THE STATE OF CALIFORNIA
7 | COUNTY OF SAN DIEGO
'8 STUTZ ARTIANO SHINOFF ) Case No 37-2007—0007 6218-CU -DF-CTL
& HOLTZ, APC, )Judge: = Hon JudithF. Hayes
9 Plaintiff, - . )Dept . 68
10 ' ) Date . Aug. 24,2012 10:30 am.
) . |
11 ) DEFENDANT'S REPLY REGARDING
vS. - )MOTION’ TO RECONSIDER MAY 30, 2012
121} ’ Y RULINGS FOR MOTION TO MODIFY
| | )INIUNCTIONANDMOTION FOR JURY
13 o Y TRIAL .
_ MAURA LARKINS, ) N
14 Defendant. ) |
15 : )TRIALDATE NOT SET
) CASE FILED OCT OBER 5, 2097
16 )
17 Plamuff has not specified a single reason why thls motion to reconmder should not- be
18 granted, nor has Plamﬁ'made any argument agamst the mornon. The “opposmon consxsts of a
g )
1 “|| single sentence:
20 . : o
- JEN lenuﬂ' does not ¢laim that the m;tmctlon forbids pubhcauon of public court records ot that
D) the 1113unct10n cover th]Id-party oommenters on Defendant’s blog: Also, the court does not make '
o3t  these launs Furthermore neither Plaumff nor the court acknowledges that the comments
24 enumerated in the May 30, 2012 ruling either fall in this category, of they have been eraSed. The
25|l court has so faf‘réﬁxsed to say whether it is aware of this. Not smpns:ngly Plamnff does not ask the
ar REPLY REGARDING MOTION TO RECONS]DﬁR MAY 30, 2012 DECISION
28}/
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court to make this clear. In this case Plaintiff has repeatedly shown its support for illegal injunctions

5 and violations of o'rher constitutional rights of Defendant, such as her right to a jury trial. The
3 actions of Plaintiff provide.ovenvhelming 'snpport for the coriclusion that the stipnlated injnnction of
4 April 6, 2009 was fraudulently obtained for the purpose of depnvmg Defendant of her constitutiond 4t
5 rights. | )
8 The injunction as written, and as originally intended, does not forbid publication of public
| ; court records por does it enjoin third-parties from making comments on Defendant’s blog. |
g ThlS court has con51stent1y ignored any and all changes 1 have made to comply with the
10 injunction; the court clearly will be satlsfied only when my website removes all mention of PiamﬁfﬂL
11 and any other lawyers or judges that the court wants to shleld from pubhc view. Tt seems clear that
12}, neither the court nor plaintiff ever r wanted the Apnl 6,2012 mjunctlon to work. Ttwas created with
13 the intent to elther bave Defendant erase Plaintiff’s name completely from her websrte or to give
14 Plamtrff a default : B
ZZ . The purpose of the lawsuit was to silence one of the few voices of criticism Ao'f Plainﬁiff that
17 had not already been silenced. The Union-Tribune kept Chris Moran and others to very lumted
18||  stories about education lawyers Rick Walker was pressured to shut down his blog.
19 However there have been breakthroughs in Journahsm about education in San Diego;since
20|\ this lawsmt was filed. The publication of the story “Benefits manager’s work questioned” (exhrbit
"1 5) caused Daniel Shinoff to sue Scott Dauenhauer for defamatron on behalf of Dan Puplava and
22 Diane Crosier (exhilrit 9). Scott Dauenhauer' revealed shocking irregularities at SDCOE, where Dzn*
Z Shmoff helped hn'e his own Overseer, former Stutz lawyer Diane Crosier. Dan Shinoff was ab_le to
o5l sﬂence Dauenhaur wrth a lawsuit for defamatron since Dauenhauer couldn’t afford 10 contirrne | _'
26 -
% REPLY REGARDING MOTION TZO RECONSIDF;Zi{ MAY 30,2012 DECISION
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paying legal fees to defend himself. Stutz is good at silencing its critics with threats and lawsuits.

1
all The San Diego Union-Tribune prot_estéd (see exhibit 7), but did not dare look further into the matter. '
3 Other irregularities at SDCOE were exposed by Emily Alpert (see Exhibit 6), but she has
4 left her position as education reporter for Voice of San Diego, and no one else has filled her shoes.
5 A group of parents in Solana Beach receriﬂy succeeded in getting the Uniop Tribune to
6 publish part of the story of what Stutz has been doihg in Solana Beach School District
(exhibits 1-4).
8 . N . N . . ' .,
9 The Ninth Circuit presiding justice suggested that the only reason that the scheol

10 district appealed Ka. D. v. Solana Beach School District was so that Stutz law firm

1" could get attorney fees: \

12)). Justice: " am curious. This whole dispute is about counsel [attorney] fees, I assumne.

18 "Nobody in their right economic mind would be carrying this case to the Ninth Circuit

that seems to me to involve something like $67,000.... N

' "What's really at stake here in terms of the lawsuit itself is whether you should

15 reimburse somewhere between 6 and 7 thousand dollars{to the parents]. |

16 "For this amount of money you've gone through a hearing béfore a hearmg 'oﬁ.‘icér, a

17 proceeding in the District Court, and now you're appealing to the Nlnth Czrcuzt N

"It seems to'me, and I don't blame you necessarily, I just want to beclear. Thzswhole

18 dispute is about counsel fees, isn't it?" : ’

19 Jack Sleeth: "No."

20 Justice: "No?"

“21 The qudio recording of this condersation is available on the web page in Exhibit 8.

22 ' ‘ :

237 . |

94|/ The May 30, 2012 order offers no law or case law to justify the decision.

25|| | '

26 )

o9 : 3 :
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10
11

12{).

13
14
15
16
17
18
19
20
"21
22

23]

24
25
26

The May 30, 2012 order does not state any legal justification for striking .

~ Defendant’s Answer; no law or case law is mentioned. In fact, there isno legal

justification for this order.

L The May 30, 2012 order_does not include any specific statements that violated the

injunction, nor does it say HOW or WHY any statement is a violation of the

injunction. The May 30, 2012 order states, .“Reviet&ing all the statements in total they
violate the Stipulated Injunction of Aprt‘l 6, 2012.” The phrase “in total” is meaningless in
this context. There is no_evidence that the judge has reviewed all statements. In fact, there
| is no evidence that the Judge has reviewed and evaluated any statements for adherence to
the injunction. If she had, she would have been able to respond to the questlon on June 21,
2012 as'to whether the statement “Daniel Shinoff trains schools attorneys ” She also would _
have reached, and announced, a decision as to whether public-court records and thlrd-party

—

comments on a blog were violations of the injunction. She would not have claimed that-

statements were eurrently on Defendant’s websites when she possessed doeuments provmg

- that the statements were NOT on Defendant’s Web'sitest The May 30, 2012 order provxdes -

shamefully inadequate justification for stnkmg e Defendant’é_ Answer after almost five
years. - h

II. - Even if the May 30, 2012 order. c‘iz‘ldzeontain specific statements, ahd if those '
statements did wolate the April 6, 2009 mjunctlon, there is no law or case law that allows

strlkm_g an Answer based on such a findmg

IIL. The Ma 30 2012 order shonld at least ATTEMPT to justify the denial of 2

-~ jury trial for damages in ﬂlls case. ()n June 21= 2012 Judge Haves said that she dld

4

REPLY REGARDING MOTION TO RECONSIDER MAY 30, 2012 DECISION
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not know whether the statement “Daniel Shinoff trains school attorneys” is a w_'iolation

ol of the April 6, 2002 in]'}lncﬁon. This was three weeks AFTER the May 30, 2012 ruling'
g||  thatis the subject of the iﬂsfant motion. |
4 IV.  The judge has never speciﬁed,: except in her May 30, 2012 minute order, any
5 statement by Defendant that violated th'.e- Ap. ril 6, 2009 injunction.
6 Problematically, the May 30, 2012 minute order quoted public court records AND
7 third-party statements that were placed by a person or personé other than _
Z ]jefendant on Defendant’s blog, yet the j.tidge has refu_séd to respond to Defendant’s
10 questions as to whether the court was aware that tﬁe_:se were quotes ﬁom public
11 records and third-party comments. ' R .
12|l. V. Itis impossible for anvone to know if pubiic court records are covered by the
13 mj;lﬂ_ch;gg, since the judge refused on July 27, 2012 (and e;rlier) to answer this
14 question. - The judge has refused to state whether she intends the injunction td apply N
15 to public court récords,ir; this case. | o . |
:: VL OnJ uly 27 ,,.2.012 the judge made a passing refé;énqe to third-party comments
18 when she stated, “You continue to maké your own comments and to publish, republish ‘
19{| others’—comments by others” (Com:t r_e:porter;s traﬁscript Juljr 27, 2012 page 16 line 28 to
20 béée. 17 line 25; This is an observation. not an explanation of the injunction. The
2 judge has still not stated whether it is a:;'iqlaﬁon of the injunction to allow third-pa
22 | comments to remaiﬁ on her blog if they ex;ress opinions tﬁat Defendant is enjoined from
2 expreésing.
24 :
25![
26 .
o5 - 5 : . _
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10|
11
12
13
14
15
16
17
18
19
20
"2
22

23]

24

o5l

: interpretation of the injunction. The court has refused to clarify whether Defendanf is

26

VIL.  Perhaps the judge does not say outright that third-party comments are covered
by the injunction because federal law 47 U.S.C. § 230 (CDA 230) provides:

"No provider or user of an interactive comg. uter service -sh'al"l be treated as the publisher

or speaker of any information Qrovidéd by another information content provider." Tt also
provides that "No cause of action may be broughx'.and no liability may be imposed under
any State or local law that is inconsistent with this‘ éection."

Defendant has not been given notice of its meaning ‘

The May 30, 2012 dee151on was based on a ﬁndmg of Defendant’s violation of the Apnl 6,

2012 injunction in this case, but the court has refused for three years to clanfy its

forbidden from calling the police or the District Attorney to report a crime, or to seek legal

counsel regarding the instant case, or to report Plaintiff to the Bar Association.

A 'The court ilas said that it wants Defendant m' remove éll ment.io;i of Plaintiff
-from her websng._, and has used the m]unctmn to achieve this unconstltutlonal goal.
There is no evidence that the judge mtends any other pu_x:gose for the m]unctmn other -
than to stop all mention of Plaintiff by Defendant. There is no way for anyone to know
that anz statement by Defendant about Plamtztz could ever be ge_s;zgy_e_d to satisfy the
regutrements of the znluncnon as mt_ergretetl b_v_ the court. The judge flatly refused to
answer on July 27, 2012 (and earlier) Whether specific revised statements were or were not

-

violations of the injunction.

6

o8l
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B. Defendant knows what was agreed with Plaintiff on April 6, 2009, but the judge

5|| | mever inquired abo@ this. The judge has given a new interpretation to the injunction, and
gl sohas Plaintiff | .
4 IX.  The stipulated injunction wa:s obtained by fraud.
5 The only ihing clear about the court’s interpretatiéﬁ of the injunction is that it is confrary to
6 the meaning agreed upon by the parties on April 6, 2009. Pérties agreed that Defendant
T would be free to state any fact, but not to express the oplmon that Plamtlff had behaved.in
2 an 111ega1 unethical, mnmdatmg or incompetent manner. Plaintiff and the court, however,
10 have concocted a vague and broad mterpret:mon that comradlcts the clear meaning agreed
1 upon by the parties. |
13]] aju trial. | |
14 The court has refused for three years to grant Defendant a jury trial regarding damages. -
15 '
16| . Respectfully submitted,
17|| DATED: Aug 17,2012 W W"’”\‘\’
18 |
19  Maura. Larkins, Defendant in pro-per
20
"21
22
23
24
25
26
as : : 7 ' ' —
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MAURA LARKINS '-' |
_ 1935 Autocross Court E;,k Eme i'u MO;ECO M-B
El Cajon, CA 92019 - . . '
619 444 0065 AUG 17 2012
Defendant in pro per By:R. PORTILLO Depu ty
' GG 17712 pal
SUPERIOR COURT OF THE STATE OF CALIFORNIA |
COUNTY OF SANDIEGO
STUTZ ARTIANO SHINOFF ) Case No. 37-2007-00076218-CU-DF-CTL
& HOLTZ, APC, : ) Judge: Hon. Judith F. Hayes
Plaintiff, ) Dept: 68
)} Date: . Aug. 24,2012
) :
) DECLARATION OF MAURA
vs. ) LARKINS IN SUPPORT OF REPLY RE
) MOTION FOR RECONSIDERATION L
B . )OFMAY 30,2012 RULING )
MAURA LARKINS, - )
Defendant. ) '
. ) TRIAL DATE: NOT SET
- ) CASE FILED: OCTOBER 5, 2007
a8 '
I the underszgned, declare:

1. am the Defendant in pro per herem

2. The EXhlbltS attached are true and accurate coples of the documents descnbed, and

the documents are correcﬂy and truthfully descnbed

1

28}

.Declaration of Defendant in Support of Reply re Motior for Reconsideration of May 30, 2012 rulings
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25|l
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3. Exhibit 1 is 2 true and accurate copy of Arthur Palkowitz’ March 19, 2012 |

. Cahforma Form 700 cover page

4. Exhibit 2 is a true and accurate copy of Arthur Paikovntz July 31, 2012 Cahforma
Amended Form 700 cover page and Form C.

5. Exhibit 3 is a true and accurate copy of the 2012-2013 list of Annual Agreements
for Solana Beach School District and a list of payments to Plaintiff since fiscal year 2006.

6. Exhibit 4 is a true and accurate copy of an Aug. 10, 2012 U-T San Diego story

regarding Arthur Palkowitz entitled, “Solana board member works for district’s law firm.”

7. Exhibit 5 is a true and accurate copy ofa March 17 2009 San Diego Union-Tribune
story entitled, “Benefits manager’s work questloned 7o . ' s
8 ’Exhlbrt 6 is a true and accurate copy of a Dec. 26, 2010 Voice of San Dxego story
entitled, “Hotel Stays, Flights and a $400 Bottle-of Wine.” .

9. Exhibit 7 is a true and accurate copy of a March 29, 2009 San Diegc Um'on—TriBunef -
story entitled, “Feckless hapless clueless.” | ‘
10.  Exhibit 8 is a true and accurate copy of a web page of the Umted Statcs Court for B
the Ninth Circuit. .

11.  Exhibit 9 is a true and accurate copy of a minute order dated April 9, 2010

fegarding scme of the lawsuits and counter lawsuits related to Exhibit 5.

12.  Icélearly understc_od on April 6, iOO9 that the injunction referred on1.y to statements
of opinion by me, a_ﬁd only to statements, that characterized Plaintiff’ s behavior as illegal,
unethical, intimidating or incompetent. Plaintiff and Defendant speciﬁcally agreed that the

injunction would not prevent me from reporting facts.

2

271
28;

Declaration of Defendant in Support of Reply re Motior for Reconsderation of May 30, 2012 rulings
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(1.3 Do

O O <3 O n

10
11

13, 1 declare under penalty of perjury under the laws of the State of éalifomia that the

A foregomg is true and correct. ' -
DATED: Aug. 17,2012 %t/ua/ %“«/

Maura Larkins, Defendant in pro per

12))

13
14
15

16

17

18

19
20
2]
22

23]

24

925(|

286

2%

3

28.

Declaration of Defendant in Support of Reply re Motior for Reconsideration of May 30, 2012 rulings
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cariroriia rori 70 ) STATEMENT OF ECONOMIC INTERESTS ey

~ APUBLIC DOCUMENT COVER PAGE
Please type or print in ink.
NAME OF FILER aAsT) {FRST) feos
Palkowitz Arthur Michael
1. Office, Agency, or Court

Agency Mame

Solana Beach School District

Division, Board, Department, Distict, ¥ appicable Your Positon

District Office Board Member

» [ filing for multiple positions, list below or on an aftachment.

Agency: " Positon:

2. Jurisdiction of Office (Chock at feast one box)
[ Stzte
[ Mutt-County

[ Judge or Court Commissioner (Statewide Jurisdiction}
[ County of

Doy of

Other Solana Beach School District

3. Type of Statement (Check af Joast one box)

B Annual: The period covared Is January 1, 2011, through
December 31, 2071,
-0f-

The period covered is i i

—— twough

December 31, 2011,
[J Assuming Office: Date assumed ! /

[ Leaving Office: Date Left o

[ Candidate: BloctionYear Office sought, if different than Part 1;

{Chack one}

O The period covered i January 1, 201, fhrough the date of
leaving office.

O The period covered is i , through
the date of leaving office.

4. Schedule Summary
Check applicable schedules or “None.”

L] Schedule A1 - inpvestments — schedule attached
0 Schedule A-2 - Investments — schedule attached
7 Schedule B - Real Property — schedule attached

» Total number of pages including this cover page:

[] Schedule C - incoms, Loens, & Business Postiions - scheduls atiached
{1 Schedule B - Income ~ Gifts ~ schedule aftached
Dsmms-lmm-&ﬁs—rmpamm-sdmmaﬂm

-Or=
ﬁuone-mreportawemtemfsmmym

5. Verification | )
MAILING ADDRESS — STREET oY STATE ZiP COUE
{Business or Agency Address Recommendad - Public Doctsnent) _ .

309 N. Rios Avenue Solana Beach CA 92075

DAYTIME TELEFHONE NUMBER

( 858 ) 794-7100

E-MAIL ADDRESS (OPTIONAL)

FPPC Fonm 700 (2011/2012)
FPPC Toll-Free Helpline: 866/275-3772 www.ippc.ca.gov K
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g <
— Hinnco
 cAuFornia Form 7 (1) STATEMENT OF ECONOMIC INTERESTS

FAL ¢ POLITICAL PRASTICES COMMISSINN

A PUBLIC DGCUMENT COVER PAGE
Please type or print in ik
NAME OF FILER {LAST) FIRET} {RBDBLE)
Patkowitz Arthur Michael
1. Office, Agency, or Court
Agency Name
Solana Beach Schaol District
Division, Board, Department, District, ¥ apphicable Your Position
District Office Board Mernber
» 1f filng for multiple nositions, list below oF of an adachment
Agency: Pesiffon:
2. Jurisdiction of Office (Check at east one box)
Clstte {3 Judge or Court Commissioner (Statewide Jurisdiction}
[ Mutti-County _ {JCounty of
Doy of : ] Giher Solana Beach
3. Type of Statement (Check at feast one box}
B} Annual: The period covered is January 1, 2041, through [3 Leaving Office: Date Left [
December 31, 2011. {Check one)
" he period covered s 145 2010 through O The period covered is January 1, 2011, thvough the date of
December 31, 2011. leawing offce. ,
. . h
. , ;o O The period covered is ./ throug
{1 Assuming Office: Date assumed the date of feaving ofice,

{1 Candidate: ElecfonYesr _______ Office sought, if different than Part 1

4. Schedule Summary

Check applicable schedules or “None,” » Total number of pages including this cover page:

[ Schedule A-1 - Jovestments ~ schedule attached B Schedule C - Incoms, Loans, & Business Posifions - schedule aitached
{7 Schedule A2 - ivestmens - schedule attached {T] schedule D - income — Giffs - schedde attached ‘

] schedule B - Real Property — schedule attached {71 Schedule E - income ~ Gifts ~ Trave! Payments - schedule attached

Ot~
£} None - No reporfable inforests on any schedule

5. Verification

MAILING ADDRESS STREET oY STATE ZF CO0E
{Business or Agevicy Adoress R - Public £ il

308 N. Rios Avenue Solana Beach CA 92075
DAVIINE TELEPHONE NUMBER E-MAIL ADDRESS {OFTIONAL)

{ 888 ) 794-7100 arthurpatkowitz@sbsd k12 .ca.us

§ hizve used &l reasonzble diigence in preparing his statement. | have reviewed this statement and to the best of my knowledge the inforrnalion contained
herain and in any attached schedules is true and complete. | acknowledge this is a public docurnent.

. 7-31-12 S re
Date Signed i ignatu

FPPC Form 700 (2011/2012)
F Toli-Free Helpline: 866/275-3772 www.ippc.ca.gov

158



SCHEDULE C “caurornarorm £ 00
[ncome Laans & Business FAIR POLITICAL PRACTICES COIﬂP«?lSSl¢P3 g
2 ¥
Posifions

(Other than Gifts and Travel Payments)

» 1.ANCONE RECEIVED
NAME OF SOURCE OF INCOME

Stutz Artiano Shinoff Holtz

» 5. INCOWE RECEIVED

NAME OF SOURCE OF INCOME

ADDRESS (Business Address Acceptabio)
2488 Historic Decatur, San Diego

ADDRESS (Business Address Acceplable}

BUSINESS ACTIVITY, iF ANY, OF SOURGCE
Legal Services

YOUR BUSINESS POSITICN
Attornev

BUSINESS ACTIVITY. IF ANY. OF SOURCE

YOUR BUSINESS POSITION

GROSS INCOME RECEIVED
{35506 - 51.060 1$1.001 - 310,000

] $10,001 - §100,000 {8 oveRr s100,008

CONSIDERATION FOR WHICH INCOME WAS RECEIVED
X saisy [ Spouse's or regrstered darmestic pariner’s income

{1 Loan repayment 7 Partriership

[ sate of

{Reel property, car, bost, efe.}

[] Commission or [} Rentel incosme, st each source of $16,000 or more

GROSE INCOME RECEIVED
[Tssoo. 500 Isvone - 0000
7] 510,601 - $100,500 ] OvER $100.000

CONSIDERATION FOR WHICH INCOME WAS RECEIVED
[dsstery [ Spouse's or regisiered domestic pariner's income

[7] Loan repayment T padnersin

i1 sdieof

{Feal property car, bodl, BT}

[ Commission or [} Rentat income, fist gach soume of £10.000 or mare

73 ower

{Doscribe}

> 2 LOANS RECEIVED DR DUTSTANDING DURING THE REPORTING PERIOD

] Other

{Describe}

* You are not reguired to report Ioans from commercial lending institutions, or any indebtedness created as partof a
retail installment or credit card ransaction, made in the fender’s regular course of business on terms available 'to
members of the public without regard to your official status. Personal joans and joans received not in a lender’s

regular course of business must be disclosed as follows:

NAME OF LENDER"

ADDRESS (Busi) Adgress Acceptabie)

BUSINESS ACTIVITY, IF ANY, OF LENDER

HIGHEST BALANCE DURING REPORTING PERICD
1 3500 - 31,000

73 91,001 - $10.000

{7} $10.001 - 3500.600

[ over s100000

INTEREST RATE TERM {Monthafears)
%  [] tione
SECURITY FOR LOAN
[ none {_] Personal residence
] Real Property o
Loy
] Guarantor
{3 other y ;

Cormnments:

FPPC Form 700 {2011/2012} Sch. ©
FPPC Toli-Free Helpline: 866/275-3772 www.fppe.ca.gov
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2012-13

Annual Agreements -

/1587

Not to
Contractor BE(_iggt Number Description Exceed
| Zrrowneas GO0 20200007 3502 SO0 007 — WaTer SETvies SIU000
Atkinson, Andelson 03-00-0000-202-0000-7 350-3500-050-007 Legal Gervices 35,000
Axiom 03-00-0000-202-0000-7350-5500-000-007 Accountability Report Card $7,500
Axiom 03-00-0000-202-0000-7350-3800-029-007 Mandated Costs 35,735
Barksdale, Keith 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Tennis $10,000
Barry, Diane 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Zumbatomic $10,000
Bezkrovny, Jelena & Bezkroynijs, Vadim 63-00-0000-311-8100-6000-4300-000-006 After School Enrichment - Stringy $15,000
Bridges 06-00-6500-998-5750-1190-5800-002-011  Sp. Ed. Collaboration $5,000
Brown, Dinah 03-00-0000-801-0000-2100-5800-000-008 Commeon Core Standards $12,000
Club Xcite 63-00-0000-311-8100-6000-4300-000-006 A fter School Enrichment - Various Classes $120,000
Coast Music Therapy 06-00-6500-998-5770-1190-5800-002-011 Music Therapy Services §$1,000
Crew (Chris Rubio Productions) §3-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Performing Arts $10,000
dmmin 25-19-0000-000-0000-0000-5800-000-007 YUropram and Project Manazement 330000
ml; $3-06-0000-644-0000-7100-5806-050-005—E-epnt-Cerviess 520-806—!
Danssaext, Joanne 06-00-6500-996-5770-1190-5800-002-011 _ Physical Therapy for Students $24,000
Encinitas Union School Dist. 03-00-0000-202-0800-7350-5800-015-007 Administration of Substitute Teachers $30,000
Evans, Larry 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Chess $40,000
volve Dance Inc. £3:00-0000-311:8100-6000-4300-900-006_A fter School Enrichment $20,000
Eried Lo Fulfrnst TLP. DE-00-A500. W@m& S0 L0
Fisher, Doug 03-00-0000-801-0000-2100-5800-000-008 _Professional Developraent $10,000
Fit Kids America 63-00-0000-311-8100-6000-4300-000-006  After School Ensichment - Art $35.000
Fredericks varies according to project ‘ Elec, Phone, Netwlk. Serv. $14,000
Gomez, Gabriela & Orozco, Hugo 03-00-0000-801-0000-2100-5800-000-008_ CLAD Professional Development $25,000
Gujanan, Eve 03-00-0000-302-1110-1000-5800-002-008 Summer School Enrichment 51,000
Hartley, fean 63-00-0000-313-8100-6000-4300-000-006_ After School Enrichment - Choir $15,000
Helen Woodward 63-00-0000-311-8100-6000-4300-000-006  After School Envichment ~Animal Classes $25,000
Hi Esteam Carpet 63-00-0000-007-1110-1000-5800-080-007 Carpet Cleaning - District Office and All School Sites ~ $14,983
Hi Esteam Carpet 63-00-0000-311-8100-6000-4300-000-006 _ Carpet Cleaning - CDC $1,895
Interpreters Unlimited 06-00-6500-998-5750-1190-5800-002-011 _Interpreting Services 33,060
Johnston, Julie 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Gardening $15,000
Katzin, JO 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Web Design Class $15.000
Kidz-n-Fun 63-00-0000-311-8100-6000-4300-000-006 After Schoot Enrichment - Cooking $10,000
Kone, Inc. 06-00-8150-000-0000-8100-5600-020-002 Maint, Elevator/ Fire CC $3,560
Kronick, Moskovite, Tiedemann & Coracd 03-00-0000-202 00007 350-2800-005-007 _ Lepal Services 310,000 |
Kurtis Swanberg School of Basball 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Basketball $10,060
Lemm, Judy 03-00-8000-203-0000-7400-5800-000-005 Consulting Services $2,100
Lizar, Duane 06-00-6500-998-5750-1110-4900-000-011 _ Central Auditory Processing Evaluations $1,500
Mad Science 63-010-0000-311-8100-6000-4300-000-006 _ After School Enrichment - Science $35,000
Monart School of Aris 63-00-0000-311-8100-6000~4300-000-006  After School Enrichment - Art $15,600
Natal, Llingua 63-00-0000-311-8100-6000-4300-000-006 _ After School Enrichment - Language $15,000
Nichels, Jim £3-00-0000-311-8100-6000-4300-000-006  After School Enrichment ~ Guitar $15,000
North Coastal Consortiam for Special Education 06-00-6500-995-5770-1150-5800-000-011 Services for Program Specialist $21.900
One Oa One Basketball, Inc. 63-00-0000-311-8100-6000-4300-000-006  After Schoc! Enrichment - Basketball 545,000
Ostrow, Gregory / Secipps Clinic 06-00-6500-998-5770-1190-5800-002-011 Developmental Vision Evaluations $5.008
Owen, Jeffrey 06-00-3315-000-5730-1190-3800-000-011 _Neuropsychological / Psychological Evaluations $5.000
Perino, Carolyn 03-00-1100-754-1100-1000-5800-002-008 _ Strategic Plan Consulting, DO/ All Sites ’ $14,500
Perino, Carolyn 63-00-9010-006-8500-6000-5800-013-006 Strategic Plan Consulting, CDC $5.000



2012-13

Annual Agreements

Contractor Budgct Number Description Eli::z
Play It Safe 63-00-0000-311-8100-6000-4300-000-006 _ After School Enrichment - Play It Safe 516,000
Play-Well TEKnologies 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Lego Technology 545,000
Radical Reptiles 63-00-0000-311-8100-6000-4300-000-006  After School Enrichmen - Reptiles 515,000
Ranche Santa Fe Security 03—00—8000—202-000(1-7350—5800—036—007 Security Protective Services, Inc. 85000
b B3-00-0006-262-0000-7350e5000-065-08F—Femrt Services 5000
Rufan & Tucker 25-19-9010-029-0000-7200-5800-000-007 Facility Legal Services $30,080
San Diego Co Office of Ed 03-00-0000-202-0000-7350-5800-063-007 _Library Services & Audivisual Education 517,420
San Diepo Co Office of Ed 03-00-0000-831-1110-1000-5800-052-007 Outdoor Ed. $125,520
San Diege Co Office of Ed 03-00-0000-202-0000-7350-5800-062-007 Micro Serv, $1,707
San Diego Co Office of Ed 03-00-0000-202-0000-7350-5300-060-007 FIS 832753
San Diego Co Office vf Ed 03-00-0000-202-0000-7350-5800-060-007 Payroll §12.000
San Diego Co Office of Ed 03-00-0000-207-0000-8200-3800-018-002 Municipal Storm Water Group $2.1%0
San Diego Jr. Theatre 63-00-0000-311-8100-6000-4300-000-006  After School Enrich ment-Performing Arts 350,000
San Diego Medical Services Enterprise 03-00-0000-202-0000-7350-5800-000-007 Service for AED's $500
San Diego Postal & Shipping Equip (Neopost) 03-00-0000-202-0000-7350-5800-000-007 Postage Machine Maint. /Mtr Rotl 51,116 -
San Dieguito Alliance for Drug Free Youth U3-00-0000-302-1110-1000-3800-002-008_ Study Buddy Program $I7.066
San Dieguito Boys & Girls 06-00-6500-202-5770-1190-5600-000-011 _Sp. Ed,, Fall /Spring Pool $2,000
San Dieguito Union High School District 25-15-0000-000-0000-0000-5800-000-007 Developer Fees 33,000
School Services of CA (S5C) 03-00-0000-202-0000-7350-5800-000-007 Fiscal Services 32220
Sing-n-Speak Spanish 63-00-0000-311-8100-6000-4300-000-008  After School Enrichment - Spanish 550,000
Stanley Security Solutions 03-00-0000-202-0000-7350-5800-036-007 CCTV, Fire,Burglary & Access Monitoring $16,000
Star, Inc. 63-00-0000-311-8100-6000-4300-000-006 Summer/ After School Enrichment - Rock Star Music $20,000
Student Teaching 03-00-0000-000-0000-0000-8699-013-000  Various Universities 57,000
TGA Golf 63-00-0000-311-8100-6000-4300-000-006  Afrer School Enrichment - Golf $20.000
Tarbuton 63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Language $20,000
Vision Tech Campsﬂ £63-00-0000-311-8100-6000-4300-000-006  After School Enrichment - Robotics and Web Desipn 855,000
Von Langen-Scott, Nancy 03-00-0000-205-0000-7700-5800-000-009 E-Rate - $4,000
Wilsound 03-00-0000-099-1110-1000-5500-000-021  Sound Equipment for 6th Grade Promotion $700
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Stutz, Artiano, Shinoff & Holtz

Payment History

2006 - 2013
Fiscal Year Legal Matter Amount
2012-13 Faciiities 821
2012-13 Total 821
2011-12 Special Education 11,157
2011~12 Totai 11,157
2010-11 Special Education 51,615
Public Recards Requests Review 2,642
Civil Case 7,752
2010-11 Total 62,002
200%-10 Speciai Education 16,880
Civil Case 43,946
Misc, 1,631
2009~10 Total 62,457
2008-09 Speciai Education 677
Civil Case 16,340
Admin. Reg. Review 1,385
2008-09 Total 18,402
2007-08 Residency Verification Reviews 12,144
Misc. 13,718
2007-08 Total 25,862
2006-07 Misc, 30,258
2006-07 Total 30,258
2006-2013 Total Paid to Date 210,966
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San Diego

Solana board member works for district’s law firm
By Ashly McGlone

Originally published August 10, 2012 at 2:04 p.m., updated August 10, 2012 at 729 p.m.

Art Palkowitz serves on the Sc;lana Beach school board as a part-time job, but his filll-time job is working for
one of the district’s outside law firms.

Palkowitz is paid more than $100,000 a year by Stutz, Artiano, Shinoif & Holtz, income that he is required by
law to disclose on state forms and didn’t. '

The disclosures are required so the public can monitor for potential conflicts such as a school board member
working for one of the district’s vendors. ‘

Inresponse to The Watchdog’s request for Palkowitz’s fotms, he filed an amendment to his 291 1 fliscl.osure to
report the income. Palkowitz and district officials say they carefully manage any potential conflict with his work

for the firm, which has been paid $210,966 since 2006.

The Stutz firm says it works with no district contract. The firm has so far declined to release information
requested about the terms or details of its services. Each billing is approved publicly by the board in an
unitemized purchase order, and Palkowitz recuses himself

“Because Art does not do any work for our district, he has no financial gain for any work in our district,_” said
Superintendent Nancy Lynch. “He really focuses on his role representing our students and our conmmumnity and
there is no financial benefit of him serving in that role.”

Board Vice President Rich Leb agreed, saying, “We don’t have a contract. We want to approve every bill so
we are very transparent.”

Palkowitz said he has been formcomiﬁg about his employment with his four peers on the board and d1smct
leadership. He said he exerts no spoken or unspoken pressure to his colleagues to award work to his firm.
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*T don’t think the comommnity should be concemed because there is no conflict,” Palkowitz said. “There is no
financial interest to me.”

The state’s conflict of interest law, Government Code 1090, says schoolboard members “shall not be financially

mterested in any contract made by them in their official capacity”— or any contract made by the board itself]
even if they sit out the decision. '

The district says Palkowitz has no conflict because he has no financial gain from payments to the firm, and
because the district has no contract with the firm,

Palkowitz was elected to the school board in November 2004. From 2006 to 2010, Palkowitz voted to award
somewhere between $74,000 and $136,979 in district work to the Stutz firm.

When Palkowitz took a job as an attorney with the law firm in March 2010, he began recusing himself from
school board votes to pay the legal bills for his new employer.

He does attend closed-door meetings in which school board members give direction to their attorneys, ncluding
Palkowitz’s boss, Dan Shinoff

Robert Fellmeth, founder and director of the University of San Diego’s Center for Public Interest Law, saiq. the
state’s law is not fimited to specific financial benefit from a school board’s decision or, as be put it, the law “goes
beyond getting a percentage or piece of the action.”

School board decisions on whether to pursue or settle a case handled by the firm are contaminated because of
Palkowitz’ employment, Fellmeth said.

“He is a legitimate client of the firm as a school board member. He very interestingly has the attorney-client
privilege operating in both directions,” Fellmeth said. “IfT were in this person’s shoes, 1 W?U]d probably n’?t be
working for someone that is a direct beneficiary of the decisions of the public body for which I am a part.

The Watchdog asked late last month how mmuch money the firm has been paid to date in comparison to other
firms. District staffasked Stutz, Artiano, Shinoff & Holtz to handle The Watchdog’s request.

The district’s Jegal agreements for the 2012-2013 school year with five other law firms range from $5,000 to
$35,000 a year, according to district documents. The 2,800-student elementary district has no general counsel
and hires attorneys as needed on a project basis, district officials said.

“We have actually used them less than probably we would have because they are a good firm, but we wanted to
make sure only used them in the tough cases given this tight situation,” Lynch said.

On July 24, The Watchdog started requesting more detail about Stutz’s work for the district.

Firm Attorney Michelle Meek wrote in a letter Aug, 8, “The district objects to requests for ﬂle.bilﬁng documernts
which contain descriptions for work performed as invasive of the attorney work product doctrine and the
attorney client privilege.”

No other information about the firm’s work has been provided.
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Leib, Pakowitz’ colleague on the school board, said he has flt no pressure to select his colleague’s employer
over other legal firms for district work. '

cases,” said Leib, an attorney at a local liquid waste recycling company. “As you @w the law firm that WO.I‘kS
for us is probably the best in this county that does stuff and Art has got a ot of mtegmyand I have valued his_
counsel, because as an attorney he belps quite a bit in terms of giving some legal advice on board matters which
we often get.”

Palkowitz, who worked as an in-house legal counsel for San Diego Unified from July 2000 to March 2010, said
his failure to disclose his employment with Stutz on state-mandated forms 'was an error be has now corrected.

Friday was the deadline for school board candidates to return paperwork for the November ballot.

As ofa week ago, Palkowitz had told The Watchdog he was undecided abouf; nmmng for re—e]cc.tion Fﬂday, he
did not return calls. The Registrar of Voters said he did not return paperwork in fime for the candidate deadline.
When an incurnbent doesn't file, the deadtine for others to file is extended. Candidates have until Wednesday.

© Copyright 2012 The San Diego Union-Tribune, LLC. An MLIM LLC Company. Al rights reserved.
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Benefits manager’s work questioned
County emplovee also acted as 2 broker
By Jeff McDonald

STAFF WRITER

San Diego Union-Tribune

March 17, 2009

A San Diego County Office of Education employee tasked with managing a retirement
program for thousands of teachers and administrators supplemented his salary for years
with commissions on outside investments he sold to those same clients.

Daniel Puplava makes $100,000 to $108,cb¢ a year as the Qeferrgd?f:ompens_ation manager
for a consortium that serves public educators in three counties. At the same time, Puplava
has been allowed to pursue those clients for his private broker business.

In 2006, Puplava collected at least $355,000 in commissions as a brg};{er for AIG Financial
Advisors Inc., according to documents obtained by The San Diego Union-Tribune. He was
named to the 2008 Achiever's Council, an honor reserved for agents of AIG Financial
Advisors whose commissions and fees exceed $250,000 a year.

His attorney said Puplava shared that money with other brokers.

Officials at the county schools office said they kniew about Puplava's broker business and
saw no conflict of interest because he has done the work on his own time.

“It's not unheard of for public employeés to have a business on the side,” spokesmian J ames
Esterbrooks said.

The arrangement does not appear to violate federal securities laws, but it tests the limits of
the state education code and has become one of the main sticking points in litigation
involving the office. :

Puplava's work as a broker also appears to have been done at county offices. Client
statements obtained by the Union-Tribune list Puplava's phone number at the county
schools office as his primary contact.

“It certainly strikes me as an apparent conflict of interest,” said Ronald F. Duska, duect“or of
the Mitchell Center for Ethical Leadership at The American College in Bryn Mawr, Pa. "It
just sets up incredible temptations for the gity who's supposed to be acting as a manager.
Puplava, who is 47 and lives in Escondido, declined to be interviewed. His attorney, Randall
Winet, responded to questions with a March 6 letter to the newspaper stating that Puplava
has divested himself of his personal clients and received only a portion of the commissions
cited in documents.

“The funds from financial services companies were paid directly to him, which he then was
required to distribute to a number of brokers working for him,” the letter says.

Winet also said Puplava had “a significant, thriving practice prior to ever joining the County
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Office of Education.”

Puplava is a registered broker for SagePoint Financial Inc. in Phoenix, which until recently
was called AIG Financial Advisors.

His full-time job is to manage the deferred"vcompensaﬁon retirement program for the Fringe
Benefits Consortium, which provides access to health insurance, annuities and other
services for school employees across San Diego, Riverside and Imperial counties.

The consortium was created in 1982 to help school employees negotiate better deals on
health insurance by pooling resources.

Twelve districts representing 2,500 or so teachers initially joined the s_elfripsu;jance
partnership, but the client roster grew to 72,000 as the consortium attracted more
districts and expanded its services.

When the Office of Education hired Puplava in 1997, he was permitted to keep his “book of
business,” or private clients, county schools officials said.

Puplava also was allowed to grow his client base by soliciting teachers he met through his
county job.

Four years after his hiring, the county schools office was among the first agencies mﬂthe »
country to organize an umbrella retirement program for teachers, who as public employees
receive government pensions but often supplement those benefits by setting up individual
investment accounts.

The idea was to give teachers the opportunity to buy investment products without paying
the high fees and commissions normally associated with individual transactions.

Puplava was put in charge of the deferred compensation program. He contracted with
outside financial advisers to promote the services, and together they hosted hundreds of
informational seminars outlining the various products and services.

About 6,000 teachers and administrators have bought supplemental investment products
offered through the deferred compensation program.

Consortium director Diane Crosier said that after a new superifntendeqt was hired in 2006,
a decision was made to allow Puplava to keep existing clients but restrict him from
accepting new teachers and educators as customers. But by then, even incoming
Superintendent Randolph Ward had bought an annuity from Puplava.

Running an outside business is legal for full-time county Office of Educaglpn employees. But
according to the California Department of Justice, a deferred compensation program
manager is supposed to be a neutral party — not someone who profits from marketing
financial products.

“The statute prohibits school employees from acting as sales agents for 403@)\?811 Qrsm |
return for commissions,” aceording to an August opinion from the Attorney General s Office
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analyzing the state's education code.

Section 403(b) of the Internal Revenue Service doe allows public and nonprofit employees
to pay into tax-deferred supplemental accounts to boost their retirement nest eggs, much
like 401(k) programs in the private sector. _ , ,

Former employees and independent advisers say the U.S. Securities and Exchange
Commission investigated Puplava's dealings. Crosier said the SEC has looked into Puplava,
but that was more than a year ago and nothing has happened.

The San Diego County District Attorney's Office requested copies of related civil case files
but closed its investigation in July after finding no evidence of criminal conduct.

The SEC and the District Attorney’s Office declined to discuss the situation, as did Ward.

In August, the consortium terminated the contracts of six brokers who had been enrolling
and serving clients for years. Three weeks later, the schools office sued those brokers,
claiming they had stolen clients and business fromthe consortium.

The brokers fought back, filing a 26-page cross-complaint last month that lodged numerous
allegations against Piiplava, Crosier'and county schools office officials.

Among other things, the cross—compléint says Puplava opened a partnership Wlth threeof
the fired advisers — Barry Allred, Christopher Dougherty and Michael Zeiger — that operated
as FBC Insurance Services.

The partners shared tens of thousands of dollars in fees and commissions paid by FBC
clients, the cross-complaint alleges.

Court papers also say Puplava negotiated a deal with Aviva Life and Annuity Co. that paid
him 30 percent of all commissions the partnership received from Aviva. In 2006, Puplava
personally collected more than $26,000 in Aviva commissions from February to October,
the cross-suit says.

Citing the ongoing litigation, Crosier declined to address specific allegations, including why
Puplava was permitted to sell his clients financial products not available under the
consortium when the fired brokers were sued for the same activity.

“There are huge inaccuracies in that lawsuit,” Crosier said.

Kris Kertzman, who worked as a consortium broker from 2902"to 2007 bu_t is not part of the
pending litigation, said Puplava's clients think he “has their best interests in mind because
he works for the county.”

1557



“He's getting paid a salary by the taxpayers to manage the registered representatives, not to
be a registered representative,” Kertzman said.
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Hotel Stays, Flights and a $400 Bottle of Wine
Posted: Sunday, December 26,2010 5:24 pm

When San Diego County Office of Education employees flew to Boston to learn more about 2
company they were considering doing business with, they didn't need to worry about the bill.

The company paid for their flight to Boston. It also paid for their hotel stay. And when one of the
employees, Dan Puplava, picked out a bottle of wine from Napa Valley over dinner, he wasn't really

sure who paid, but believes it was either the company or its marketing company. He thought the bottle
cost $400.

"Here the bottle of wine would be, like, 150 bucks," Puplava later testified. "Out there it was
outrageous."

Puplava manages a program that helps school district and charter school emi)loyees invest for their
retirements. Four years ago, he and supervisor Diane Crosier made the visit to Aviva, a company they
were weighing whether to do business with, to learn more about its investment products.

It wasn't their only trip. Between 2006 and 2008, the employees repeatedly took trips to visit
companies the program worked with or was considering working with, paid for by those same
companies.

Crosier is supposed to publicly report gifts she gets from companies or people related to her work.
Yet the trips aren't listed on her economic disclosure reports. Ethicists say the free trips are also

problematic because workers could be improperly swayed by gifts from companies they negotiate
with. ’

't smells bad," said Jessica Levinson, director of political reform for the Center for Governmental
Studies in Los Angeles. "They're clearly trying to influence them."

The County Office argues that the free trips did not compromise its integrity and helped spare
resources. Trips to visit companies are indeed common among other investment programs run by
government agencies, a way to keep up with vendors and the services they offer. But several other
government programs surveyed by voiceofsandiego.org don't let companies pick up the tab.

"We don't want to be beholden to anyone,” San Diego County Treasurer-Tax Collector Dan McAllister
said. His office runs a similar program for county employees and pays for its own trips to see
vendors. "We will turn down offers like that because we never want to leave the impression that there
is a conflict."

Boston wasn't their only destination. They took several other trips on the tab of companies they were
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visiting: In Philadelphia, Crosier and Puplava met with Lincoln Financial, a company they were
considering to manage their brokers. In Ohio they stopped in to see both Meeder Financial, which
helps school employees manage their money, and Nationwide, their investment platform.

In Dallas they visited Life Insurance of the Southwest, a company that provided a special kind of
investment plan for the program. In Utah they visited the company that administers the program,
National Benefit Services. And they repeatedly visited Aviva's marketing company in Santa Barbara.

After Crosiet and Puplava took their trip to Boston, a committee that they advise agreed to make
Aviva products available to school employees in the program. But another company they visited,
Lincoln, was not ultimately chosen. Other companies were already working with them when the trips
happened.

Under California law, public employees are allowed to accept gifts. But some workers in influential
positions must publicly report what they get, from whom and how much it is worth.

California also sets dollar limits on gifts to public employees, which bar them from taking more than
$420 worth of gifts from each source each year. The rules are supposed to reduce the sway of money
in government and allow the public to keep an eye on how public officials could be influenced.

In response to questions from voiceofsandiego.org, the County Office wrote in an email that 1t
believed Crosier had followed the gift rules. But despite repeated questions, it would not specifically
explain why the trips could be legally left off the forms. In an email, Crosier said only that the trips
were not included "due to discussion with legal counsel.” '

There are some exceptions to the gift rules. For instance, gifts that are given to a public agency and
passed on to an employee, rather than given directly to them, don't need to be reported by employees
if the agency reports them publicly and meets other specific requirements.

But when VOSD asked for records that would show if the trips were given to the agency rather than
the employee, it didn't provide any. Instead, the County Office argued that in the past, it just wasn't
required to report gifts given to the agency. Despite repeated questions, the agency gave no further
explanation of why it wouldn't have to report those gifts. ' -

Until recently, the County Office had allowed influential employees to avoid reporting gifts at all. It
only started reporting gifts after VOSD brought the problem to the attention of the state Fair Political
Practices Commission. B

While Crosier must file the forms, the County Office has not required Puplava to disclose his gifts or
other economic interests. Local agencies decide which workers need to repott, based on state
guidelines that say they must include employees who influence, make or help to make governmental
decisions. '

i i i i last
Some agencies also set their own, stricter rules on gifts. New rules adopted by the County (}fZgz/ ]
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year say that employees must not accept gifts that "could in any way influence, or appear to influence,

official decisions"to favor any person or group the office deals with. But those rules weren't in effect
when Puplava and Crosier took the trips.

The investment program that Puplava manages is offered by a consortium of dozens of school
districts and charter schools, which have joined together to get employee benefits at a lower cost.
That pact, known as the Fringe Benefits Consortium, is run by the County Office of Education. The
program has more than $210 million in assets and more than 6,500 participants.

The program says it offers a less expensive investment option to public school teachers. Attorney Dan
Shinoff, who fielded questions on behalf of Crosier and Puplava, said the agency had hired good,
honest people.

"t's unfair to demonize people who have otherwise done great things,"” Shinoff said in an interview
earlier this year. "Public employees have saved millions because of their efforts.”

But ethicists said the problem isn't whether Puplava and Crosier are good people. Taking the gifts

could open Crosier and Puplava up to improper influence that public employees should try to avoid,
they said.

Crosier and Puplava advise the committees that decide which companies get contracts with the
program or what investments it can offer to employees.

Shinoff said they don't give their opinion on companies. But La Mesa-Spring Valley School District
Superintendent Brian Marshall, who sits on the executive committee, said that when vendors are up
for approval, Crosier typically makes a recommendation to the committee.

‘When the Fair Political Practicesv Commission considered changing some of its rules on free travel
for elected officials two years ago, their attorneys wrote that if a trip was truly necessary, "arguably
the government should pay for it as official travel." |

That is what San Diego County does. It pays for trips to visit companies on county business. (San
Diego County is a separate entity from the County Office of Education.)

VOSD surveyed six other investment programs from Orange County to New York City and all six said
they would pay for travel when exploring a new company to do business with. Four of the six would
also pay for trips to visit existing vendors as well.

The gift issue is only one of several recent troubles at the County Office of Education, exposed by
recent lawsuits by former advisers and a former employee.

For instance, Shinoff and another attorney from his firm have helped screen potential employf:es who
later oversaw work done by outside attorneys, including those in Shinoff's firm. Legal and ethics

i i i i loyees would feel they owed
experts cautioned that the practice was fraught with the risk that employ e
i ‘ 34
www.voiceofsandiego.orgfeducation/article_b(0a022a-1 158-11e0-8461-001cc4c002e0.mi?mode=print



72212 Hotel Stays, Flights and a $400 Bottle of Wine - Voice of San Diego: Education

loyalty to those attorneys.

Another office employee advises her boss on retaining attorneys for personnel cases, which routinely
leads to work for her husband's law firm.

The San Diego Union-Tribune has also explored whether Puplava was improperly pursuing his side
business while managing the investment program.

L4224

The gifts came to light because the program is tangled in a lawsuit. Nearly two years ago, the
consortium run by the County Office of Education sued a group of investment advisers it had
terminated, accusing them of stealing trade secrets and other violations.

The advisers sued back, claiming the consortium had baselessly fired them.

After the Union-Tribune story on Puplava came out, County Office of Education employees Dan
Puplava and Diane Crosier filed a defamation suit against one of the advisers, Barry Allred, and a
former consultant, Scott Dauenhauer. Crosier claimed the two had given false information to a Union-
Tribune reporter "to enact an unethical revenge.”

Crosier's suit also argued that private emails between Allred and Dauenhauer were defamatory,”
including claims that did not appear in the newspaper. In one of those e-mails, Allred said Crosier and
Puplava had accepted paid trips to Boston, Colorado, Utah, Ohio and Santa Barbara.

Attorneys for Allred and Dauenhauer declined comment for this article or didn't respond to phone
calls by deadline. In their court filings, they attempted to counter the defamation claims by arguing
that the emails about the trips were factual, quoting Puplava's testimony about his Boston trip.

Please contact Emily Alpert directly at emily.alpert@woiceofsandiego.org and follow her on
Twitter: twitter.com/emilyschoolsyou
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Feckless, hapless, clueless | UTSanDiego.com

Feckless, hapless, clueless

Handling of county schools conflict of interest is unacéeptable

Sunday, March 29, 2009

In the grand scheme of things, the San Diego County Office of Education is something of an obscure bit player. It
provides admmistrative support to local school districts and runs continuation schools for students with
disciplinary problems. This fiinge status, however, does not excuse it ffom having to meet basic standards of
good government.

That absohttely hasn't happened in the case of Daniel Puplava, who manages the office's retirement program
while also working as a private broker who sells investments to administrators and teachers served by the
program. This is prohibited, according to a 2008 opinion from the state Attorey General's Ofﬁse.

But even with such an opinion, it is obvious that this is an unacceptable conflict of interest. While a fiill-time '
school office employee, Puplava Iined up fellow govermment employees for his private brokerage and used his
government phone as his primary contact number. Incredibly, Superintendent Randolph Ward himself bought an
anuity from Puplava shortly after Ward began work in 2006.

Now Ward is refusing to answer questions on the matter. Board trustees John Witt and Mark Anderson also are
stonewalling. Trustee Sharon Hartley says it's much ado about nothing, evidently concluding that the county
schools office is not answerable to Attorney General Jerry Brown. Board President Sharon Jones pretends she's
not allowed to comment on the matter because of “personnel” rules. Only trustee Jerry Rindone shows the
appropriate Jevel of dismay.

A respected high school principal and Chula Vista councilman before being elected to the county schools board,
Rindone understands this isn't how government is supposed to work. :

That doesn't hold for Ward, Witt, Anderson, Harﬂey and Jones Their “what, me worry?” approach is an
embarrassment.

© Copyright 2012 The San Diego Union-Tribune, LL.C. An MLIM LLC Company. All rights reserved.
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF SAN DIEGO

_ HALL OF JUSTICE
TENTATIVE RULINGS - March 26, 2010

EVENT DATE: 04/09/2010 EVENT TIME: 02:00:00 PM DEPT.: C-62
JUDICIAL OFFICER:Ronald L. Styn

CASE NO.:  37-2008-00090684-CU-BT-CTL
CASE TITLE: SAN DIEGOCOUNTY SCHOOLS FRINGE BENEFITS CONSORTIUM VS. ALLRED

CASE CATEGORY: Civil - Unlimited CASE TYPE: Business Tort

EVENT TYPE: Summary Judgment / Summary Adjudication (Civil) _
CAUSAL DOCUMENT/DATE FILED: Notice of Motion and Supporting Declarations, 12/07/2009

The court first addresses the evidentiary issues. Plaintiff San Diego County Schools Fringe Benefits
Consortium's evidentiary objections 11, 12, 13, 15 are sustained; 2-10, 14, 23, 26, 54, 58, 59, 63, 66,
71, 72 are overruled; objections 1, 18-22, 24, 25, 27-53, 55-57, 60-62, 64, 65, 67-70, 73-84 are
overruled because the objected to testimony is not specified. Fibreboard Paper Products Corporation v.
East Bay Union of Machinists, Local 1304, United Steelworkers of America, AFL-CIO, et al. (1964) 227
Cal.App.2d 675, 712. Defendants Barry Alired, Christopher Dougherty, Cristinha Furtado, Lori Lin, Mar)-f
Seki and Michael Zeiger's evidentiary objection 15 is sustained; objections 7, 9, 20 are overruled;
objections 1, 2, 3, 4, 5, 6, 8, 10, 11, 12, 13, 14, 16, 17, 18 and 19 are overruled because the objected to
testimony is not specified. Fibreboard, 227 Cal.App.2d at 712..

The court then rules as follows. Defendants Barry Alired, Christopher Dougherty, Cristinha Furtado,
Lori Lin, Mary Seki and Michael Zeiger's motion for summary judgment is denied. Defendants' altemate

motion for summary adjudication is granted in part and denied in part.

. Breach of Contract

Defendants' motion for summary adjudication is granted. The complaint alleges Defendants breached
their written contracts with the Consortium by misappropriating trade secrets and using this information

to inappropriately solicit exclusive Consortium members in competition with the Consortium. [FAC { 69]

As 1o allegations Defendants improperly solicited Consortium members, the (;oq:sog‘tium relies on Thg
“Independent Contractor Agreement to Serve as Office of Supervisory Jurisdiction" signed by Alired an

the "Registered Representative Agreement" signed by Dougherty, Lin, Seki and Michael Zeiger. These
agreements contain identical "non-solicitation™ covenants.

A. Non-Disclosure of Trade Secrets, Customer Lists, and Other Proprietary Information:
The OSJ/Registered Representative agrees not to use, disclose or communicate in any manner,

R . . N . " = H tion that
roprietary information about FBC, its operations, clientele, or any other propnetary_mfonna »
?ela‘?:es tc;y FBC or its operations. OSJ/Registered Representative will regard and retain as confidential

Event ID: 623854 TENTATIVE RULINGS Calendar No.: 33
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CASE TITLE:SAN  DIEGOCOUNTY  SCHOOLS CASE NUMBER: 37-2008-00090684-CU-BT-CTL
FRINGE BENEFITS CONSORTIUM

and will not divulge, make available-or disclose (directly or indirectly) to any third parties, or use of any
unauthorized purposes, either during or after the term of this Agreement with FBC, any proprietary or
confidential information, OSJ/Registered Representative will receive or have received during or in
consequence of service of OSJ/Registered Representative for FBC, without the written consent of an
authorized representative of FBC.

“Confidential Information” shall include, but is not limited to, trade secrets, business plans, customer
lists, customer proprietary information, FBC member lists, partners, finances, any other data received

under circumstances reasonably interpreted as imposing an obligation of confidentiality and related fo
the business or affairs of FBC. Confidential information will include any and all information in written, or,

or magnetic media form or conveyed by any other method of communication. OSJ/Registered
Representative agrees not to translate, modify, reproduce, copy, disassemble, or decompile any
confidential information without the express prior written consent of FBC.

D. Non-Solicitation Covenanf

OSJ/Registered Representative agrees that for a period of one (1) year following termination of this
Agreement, for any reason whatsoever, OSJ/Registered Representative will not solicit customers or
clients of FBC, including, but not limited to, all FBC PEA members that were serviced by 0OSJ/Registered
Representative during the term of this Agreement. By agreeing to this covenant, OSJ/Registered

Representative acknowledges that OSJ/Registered Representative contribution to FBC are unigue fo
FBC's success and OSJ/Registered Representative had significant access to FBC's customers lists,

which are trade secrets, and other confidential proprietary information regarding FBC’s PEA members.

[SSUMF 74]

Pursuant to Business & Professions Code § 16600 [Unauthorized contracts]: "Except as provided in this
chapter, every contract by which anyone is restrained from engaging in a lawful profession, trade, or
business of any kind is to that extent void.”

Section 16600 expresses California’s strong public policy of protecting the right of its citizens to pursue
any lawful employment and enterprise of their choice. (Advanced Bionics Corp. v. Medironic, Inc. (2002)

29 Cal.4th 697, 706 [128 Cal. Rptr. 2d 172, 59 P.3d 231]; Weber, Lipshie & Co. v. Christian (1997) 52
Cal.App.4th 645, 659 [60 Cal. Rptr. 2d 677] ["section 16600 was adopted for a public reason"].)

California courts "have consistently affirmed that section 16600 evinces a settled legislative policy in
favor of open competition and employee mobility." (Edwards v. Arthur Andersen LLP (2008) 44 Cal.4th

937, 946 [81 Cal. Rptr. 3d 282, 189 P.3d 285] (Edwards).) “The interests of the employee in his own
mobility and betterment are deemed paramount to the competitive business interests of the employers,

» . - » . the
where neither the employee nor his new employer has committed any illegal act accompanying
employment change." (Diodes, Inc. v. Franzen (1968) 260 Cal.App.2d 244, 2?5 [67 Cal. Rptr. 19]; see
D'Sa v. Playhut, Inc. (2000) 85 Cal.App.4th 927, 933 [102 Cal. Rptr. 2d 495] {(D'Sa).)

Dowell v. Pacesetter, Inc. (2009) 179 Cal.App.4th 564, 574.

The court finds the "Non-Solicitation Covenant® similar to the non-solicitation clause language found
invalid in Dowell and Edwards.

[Tihe broadly worded nonsolicitation clause prevents the employees for a period of 18 months
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CASE TITLE:SAN  DIEGOCOUNTY ~ SCHOOLS CASE NUMBER: 37-2008-00090684-CU-BT-CTL
FRINGE BENEFITS CONSORTIUM -

postemployment from soliciting any business from, selling to, or rendering any service directly or
indirectly to any of the accounts, customers or dlients with whom they had contact during their last 12
months of employment. Ultimately, these provisions restrain the employee from practicing their chosen
profession. Indeed, these clauses are similar to those found to be void under section 16600. (See, e.g.,
D'Sa, supra, 85 Cal.App.4th at p. 931; Kolani v. Gluska (1998) 64 Cal.App.4th 402, 407 [75 Cal. Rpir. 2d
257}, Metro Traffic Control, Inc. v. Shadow Traffic Network (1994) 22 Cal.App.4th 853, 860 [27 Cal. Rptr.
2d 573} (Metro Traffic).)

Dowell, 179 Cal.App.4th at 574.

The second challenged clause prohibited Edwards, for a year after termination, from ‘soliciting,’ de“ﬁned
by the agreement as providing professional services to any client of Andersen's Los /{\ngeles office.” The
agreement restricted Edwards from performing work for Andersen's Los Angeles clients and therefore
restricted his ability to practice his accounting profession. (See Thompson v. Impaxx, Inc. {2003) 113
Cal.App.4th 1425, 1429 [7 Cal. Rptr. 3d 427] [distinguishing “"trade-route™ and solicitation cases that
protect trade secrets or confidential proprietary information].) The noncompetition agreemeqt th?t
Edwards was required fo sign before commencing employment with Andersen was_therefore invalid
because it restrained his ability to practice his profession. (See Muggill, supra, 62 Cal.2d at pp.
242-243.)

Edwards, 44 Cal.4th at 937.

The broadly worded "Non-Solicitation Covenant™ prohibits Defendants for a period of one year following
termination from soliciting "for any reason whatsoever" "customers or clients of FBC, including, but not
limited to, all FBC PEA members that were serviced by OSJ/Registered Representative during the term
of this Agreement." Defendants submit evidence their main client base is public sch_ool employees.
[SSUMF 60] Itis undisputed that Defendants serviced FBC customers for "ancillary” business. [SSUMF
72-73] By prohibiting Defendants from contacting all "customers or clients of FBC" the non-solicitation
covenant restrains Defendants from their ability to practice their profession. Therefore, under the
authorities cited above, the non-solicitation clause is invalid.

As to allegations Defendants breached their contracts by "misappropriating trade secrets and

confidential information" under The Retirement Group v. Galante (2009) 176 Cal.App.4th 1226, _suqh
alleged breach is remedied, not via this breach of contract cause of action, but via the Consortium's

misappropriation of trade secrets cause of action.

[Slection 16600 bars a court from specifically enforcing (by way of injunctive relief) a coniractual clause
purporting to ban a former employee from soliciting former customers to transfer their business away

from the former employer to the employee’s new business, but a court may enjoin fortious conduct (as
violative of either the Uniform Trade Secrets Act (Civ. Code, § 3426 et seq.) and/or the unfair

competition law) by banning the former employee from using trade secret information to identify existing
customers, to facilitate the solicitation of such customers, or to otherwise unfairly compete with the

former employer. Viewed in this light, therefore, the conduct is enjoinable not because it falls within g
judicially created "exception" to section 16600's ban on contractual nonsolicitation clauses, but is instea

enjoinable because it is wrongful independent of any contractual undertaking.

Galante, 176 Cal.App.4th at 1238.
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CASE TITLE:SAN  DIEGOCOUNTY  SCHOOLS CASE NUMBER: 37-2008-00090684-CU-BT-CTL
FRINGE BENEFITS CONSORTIUM

In light of this ruling the court does not reach the issues of mutual assent and whether the Advisors were
excused from compliance with the written contracts. '

Breach of Implied Contract (against Furtado)

Defendants’ motion for summary adjudication is granted. The complaint alleges that Advisor Furtado is
bound by the terms of the written Registered Representative Agreement. [FAQ ] ?fi} However,
Defendants submit evidence that Furtado refused to sign the written contract, de"sp_lte being asked on
several occasions by representatives of the Consortium to do so. [SSUMF 358] "It is fundamental that
every contract requires mutual assent or consent. ( Civ. Code, § 1550; 1 Witkin, Summary of Cal. L&w
(1960) p. 39.) The determination whether it is present is made by the use of an objective test, the

manifestations or expressions of assent being controlling. ( King v. Stanley, 32 Cal.2d 584, 591 fﬁt 27
P.2d 321]) (2) "Mutual assent is gathered from the reasonable meaning of the words and acts of the

parties, and not from their unexpressed intentions or understanding.” (1 Witkin, Summary of Cal. Labw
(1960) p. 39.)" Russell v. Union Oil Company (1970) 7 Cal.App.3d 110, 114. The case relied upon by
the Consortium, Southern California Acoustics Company, Inc. v. C.V. Holder, Inc. (1969) 71 Cal.2d 71d9,
is distinguishable. In contrast to the issue of whether silence is sufficient acceptance of an offer, Furta %
specifically refused to sign the written contract, despite being asked to on several occasions. In hghtz
evidence Furtado refused to sign the written contract, the temms, including the non-solicitation covenant,

cannot be enforced against Furtado. Even if the Consortium could establish the written contract as%
enforceable against Furtado, for the reasons stated above, the Consortium's breach of confract cause o
action still fails.

Misappropriation of Trade Secret
Defendants’ motion for summary adjudication is denied.

California’s version of the UTSA defines "irade secret" as "information, including a ... compilation ... that:

[Tl (1) Derives independent economic value, actual or potential, from not being gene@lly known Eo &e
public or to other persons who can obtain economic value from its disclosure or use; and [f] (2) Is the

subject of efforts that are reasonable under the circumstances to maintain its secrecy.” (Ci"'PC°d-§’ §
3426.1, subd. (d).) Whether information is a trade secret is ordinarily a question of fact. (In re Providian

; . Ine.
Credit Card Cases (2002) 96 Cal.App.4th 292, 300 [116 Cal. Rptr. 2d 833}, Thompson V. Impaxx,
(2003) 113 Cal.App.4th 1425, 1430 [7 Cal. Rptr. 3d 4271; Moriife, Inc. v. Perry (1997) 56 Cal.App.4th
1514, 1521 [66 Cal. Rptr. 2d 731].)

San Jose Construction, Inc. v. S.V.C.C., inc. (2007) 155 Cal.App.4th 1528, 1537.

- Trade Secret

Ini e secret designation and in discovery, the Consortium identifies its trade secret as follows:
“FB‘% E:‘g?tensds thtat FBg‘s proprietary client ancgy member list were maintained in any form and correlated%
information on members containing the name, social security number, school district emp!oyet%, dgteao
hire, home and work telephone number, mailing address, name and social security numbe'r o dp?m rg
beneficiary and secondary beneficiary and relationship to member, the memt%er Ssetseiﬁrgﬁe
compensation plan preferences, salary information, asset allocation, and total amount of as
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FRINGE BENEFITS CONSORTIUM

program are trade secrets." [Consortium's response to SSUMF 164] The trade secret is, essentially, a
"customer list."

With respect to the general availability of customer information, courts are reluctant to protect customer
lists to the extent they embody information which is "readily ascertainable” through public sources, such
as business directories. ( American Paper & Packaging Products, Inc. v. Kirgan (1986) 183 Cal. App. 3d
1318, 1326 [228 Cal. Rptr. 713].) On the other hand, where the employer has expended time and effort
identifying customers with particular needs or characteristics, courts will prohibit former employees from
using this information to capture a share of the market. Such lists are to be distinguished from mere
identities and focations of customers where anyone could easily identify the entities as potential
customers. (See Kiamath-Orleans Lumber, Inc. v. Miller, supra, 87 Cal. App. 3d at p. 461; ABBA Rubber
Co. v. Seaquist (1991) 235 Cal. App. 3d 1, 18-20 [286 Cal. Rptr. 518].) As a general principle, the more
difficult information is to obtain, and the more time and resources expended by an empioyer in gathering
it, the more likely a court will find such information constitutes a trade secret. ( Courtesy Temporary
Service, Inc. v. Camacho (1990) 222 Cal. App. 3d 1278, 1287 [272 Cal. Rptr. 352].)

Moriife, Inc. v. Perry (1997) 56 Cal.App.4th 1514, 1520-1522.

The Consortium submits evidence establishing anyone with this compilation of information would have a
competitive advantage. [Consortium's response to SSUMF 164; Consortium's SS 4] The Consorgtum
also submits evidence its trade secret information is contained in various databases and the various
sources by which the Consortium gathers the information contained within the databases. [Consortium's

response to SSUMF 164] The court finds triable issues of fact as to whether the information sought to
be protected is a "trade secret" under CC § 3426.1.

The court is not persuaded by evidence showing some of the information sought to be protectfad is
available as a matter of public record [SSUMF 165]. While certain of the information may be publically
available, it is the compilation of all information regarding each member, including “particular needs or
characteristics” that is the key feature of the customer list. See, American Credit Indemnity Company v.
Sacks (1989) 213 Cal.App.3d 622, 630-631. Also, the non-public information is significant — home
address, home telephone number, personal email address and salary information.

The court is not persuaded by Defendants' argument they are required to retain certain of the protected
information. Defendants fail to set forth facts establishing such a requirement on the Defendants in their
capacity as Registered Representatives. Evidence Defendants used only their own ACT! database and
the AlG/SagePoint database to identify clients to send the August 2008 letters [SSUMF 163] is not
dispositive because the Consortium submits evidence the ACT! database was compiled based on
information provided to the Consortium by DCP members for purposes of enroliment in the DCP
program (i.e., confidential trade secret information). [Consortium's Separate Statement 52, 60, 82]
Similarly, the Consortium submits evidence the AlG/SagePoint database contains information only on
those DCP participants with "ancillary” business. [Consortium’s response to SSUMF 164] Thus,
Defendants use of this database does riot demonstrate the information is readily available.

Defendants fail to provide authority allowing for summary adjudication for failure to describe its t(r)%dze
secrets with the required specificity. Both of the cases cited [Whyte v. Schlage Lock Conépa(zy (%ve g
101 Cal.App.4th 1443 and Diodes, Inc. v. Franzen (1968) 260 Cal.App.2d 244, 1453] invo

demurrer, not a motion for summary judgment/adjudication.
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- Efforts to Protect Information

The court finds triable issues of fact as to whether the Consortium undertook sufficient efforts to protect
its trade secret information.

A person or entity claiming a trade secret is also required to make "efforts that are reasonable under the

circumstances to maintain its secrecy." ( Civ. Code, § 3426.1, subd. {d)2).) A leading treatise has
collected the cases of successful and unsuccessful claims of secrecy protection; among the factors
repeatedly noted are resfricting access and physical segregation of the information, confidentiality

agreements with employees, and marking documents with warnings or reminders of confidentiality.
(Trade Secrets Practice in Cal. (Cont.Ed.Bar 2d ed. 1999) §§ 4.9-4.10, pp. 79-86.)

In re Providian Credit Card Cases (2002) 96 Cal.App.4th 292, 304.

Defendants separate statement states the Consortium's third-party administrator N_a’gional Benefit
Services, LLC manages an independent database containing information from every individual enrolied
in the DCP program and that neither the Consortium nor NBS required its employees to sign a
confidentiality agreement. [SSUMF 166] However, the evidence cited does not establish this fact.
Defendants submit evidence neither Puplava nor his clerical assistant were required to sign agreements
as a condition of their employment. [SSUMF 119] However, such evidence does not establish the
Consortium failed to take steps to protect its trade secret information. The Consortium submits evidence
its trade secret information is kept confidential, in password protected databases and that the
Consortium required each of the Defendants to sigh an agreement with a confidentiality provision.
[Consortium's SS 11, 18, 23-25, 28, 30, 32, 33, 37-42, 52, 60, 86, 92, 95-97, 107, ] The Consortium also
submits evidence that, after the change to Nationwide, the Consortium took steps to prohibit Defendants

access to the database [Consortium's SS 100-101]. Evidence Advisor Furtado was allowed access ﬂfo
confidential information, even though she did not sign the written contract, is not dispositive because the

Consortium submits evidence that it verbally advised all Defendant Advisors, including Furtado, on
several occasions that the information was confidential and proprietary. [Consortium’s SS 96, 98]

Drawing all reasonable inferences in the light most favorable to non-moving party, [Aguilar v. Atlantic

Richfield Co. (2001) 25 Cal.4th 826, 843] the court finds the evidence presented sufficient to creatg
triable issues of material fact as to whether the information sought to be protected is a trade secret an

whether the Consortium took sufficient efforts to protect its trade secret information. .
Statutory ije .
Defendants' motion for summary adjudication is denied. The general rule set forth in City of Long Beach

v. Bozek (1982) 31 Cal.3d 527, 535 is "the right of free speech prevents the government from suing for
defamation, i.e., criticism of the government is absolutely privileged.” City of Long Beach ’xqr.’bBozek
(1982) 31 Cal.3d 527, 535. City of Long Beach, a malicious prosecutlon_case, relies on Cli;y of Ibany v.
Meyer (1929) 99 Cal.App.651, a defamation case. City of Albany, quoting from the court in Chicago v.
Tribune Co. (1923) 307 lil. 595, discussed the rationale behind this rule

". . . every citizen has a right to criticize an inefficient or corrupt government without fear of ciyﬂ .as well
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as criminal prosecution. This absolute privilege is founded on the principle that it is advantageous for the
public interest that the citizen should not be in any way fettered in his statements, and where the public

service or due administration of justice is involved he shall have the right to speak his mind freely.”

City of Albany, 99 Cal.App. at 654. In City of Albany the city filed a libel action against a publisher based
on the publication of an article referring to the dire financial status of the city. The financial status of a :
municipality is clearly a matter of public concern and subject to the general rule. In this case, the only
evidence Defendants submit specific to the libel cause of action is evidence Defendants sent two letters
to DCP program participants. [SSUMF 221] Such evidence is insufficient to establish these letters as
involving a matter of public concemn so as to be subject to the general rule barring a libel cause of action
against a public entity.

Defendants' Points & Authorities fails to cite to their separate statement and their separate statement
fails to cite to any evidence establishing the contents of the August 2008 letters as fact or opinion. 'As
such, there is no evidence allowing the court to examine the "totality of the circumstances" to determine
if the if the letters are "actionable fact or nonactionable opinion” as required under Baker v. Los Apgeles
Herald Examiner (1 986) 42 Cal.3d 254, 280. Similarly, Defendants fail to cite to any evidence
establishing the contents of the August 2008 letters as true. Absent such evidence, there is no basis to
- summarily adjudicate this cause of action.

Intentional Interference with Prospective Economic Advantage
Intentional Interference with Contract

Defendants' motion for summary adjudication is denied.

To the extent Defendants' motion as to this cause of action is premised on summary adjudicatioq of the
Consortium's cause of action for libel, for the reasons set forth above, Defendants fail to es_ta_bhsh the
Consortium is barred from pursuing a libel claim and that the August 2008 letters are privileged as
opinian or as true. To the extent Defendants® motion as to this cause of action is premised on summary
adjudication of the Consortium's cause of action for misappropriation of trade secrets, for the reasons
stated above, the court finds there are triable issues of material fact as to whether the database
information is a trade secret and whether Defendants misappropriated the trade secret.

Misappropriation of Name

Defendants' motion for summary adjudication is denied. In their Points & A_uthorit.xes, Defendants st?te
they have discontinued use of the FBC name. However, Defendants fail to cite to and/or pm\ﬂdt‘at
evidence to support this statement. Defendants rely on the absence of evidence of d.amages as a resu
of Defendants’ use of the "FBC" name. As evidence, Defendants rely on the Consortium's response tog
series of interrogatories requesting identification of "each time the "Advisors dlveljted clients or move
qualified funds out of FBC's DCP, both before and after August 5, 2008 and ea“ch time a plan paﬁlctpan;g_
moved funds out of the Program as a resuit of the Advisors' alleged cond.uct. [SSUMF 359] on;a 0f
these interrogatories address the issue of whether the Consortium sustained damages as;h a_r%su rctl eon
Defendants' alleged misappropriation of the FBC name. As such, Defe{ldants fa;l :?hnzg’: . v;e‘genuoe .
on summary judgment; the burden does not shift to the Consortium to come fo

damages. réleje, ?Jnion Bank v. Superior Court (1995) 31 Cal.App.4th 573; Andrews v. Foster Wheeler,

LLC (2006) 138 Cal.App.4th 96, 106-107.
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E-MAIL ADDRESS (Optionap: - . f '3 E
ATTORNEY FOR vame: Miaura Larkins, Defendant.Appellant in pro per Clork of the Suporior D
SUPERIOR COURT OF CALIFORNIA, COUNTY OF San Diego ' o Court
street appress: 330 West Broadway . : Aug 17 20,2
MAlNG aporess: 330 West Broadway , .
crry anp zie cope:San Diego, CA 92101 By.R PORTY :
sranc nave:Central San Diego o EI:_Q;, Dg_p -4k
PETITIONER/PLAINTIFF:STUTZ ARTIANO SHINOFF & HOLTZ, APC HEUEE RS VA
RESPONDENT/DEFENDANT:MAURA LARKINS
) " | CASE NUMBER:
PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL 37.2007-00076218-CU-DF-CTL

(Do not use this Proof of Service to show service of a Summons and Complaint)

1. Tamover 18 years of age and nota party to this action. | am a resident of or employed in the county where the mailing
-fook place.

2. My residence or business address is:

1935 Autocross CT
El Cajon, CA 92019 ,

3. On (date): Aug.(7,201Z | mailed from (cityand state): £ 1 Cajon ,CFH ¢ A~
the following dg:um’ents (specify): o J ‘{; 'a /@ conNs Iﬁ[ é '252649?)

Ton
R ep/\y 70 0 posi fion .p&'féna/a"f t M7 |
re May 20,2012 gecisions-)' Decla V\aj: on
[T The documents are listed in the Attachment to Proof of Service by First-Class Mail—-Civil {Documents Served)
(form POS-030(D)). :

4. 1served the documents by enclosing them in an envelope and (check one);
a. [/] depositing the sealed envelope with the United States Postal Service with the postage fully prepaid. e
b. 1 placing the envelope for collection and mailing following our ordinary business practices. | am readily familiar with thl-S
business’s practice for collecting and processing cotrespondence for maifing. On the same day that correspondence s
placed for collection and mailing, it is deposited in the ordinary course of business with the United States Postal Service in
@ sealed envelope with postage fully prepaid. .
5. The envelope was addressed and mailed as follows: . ‘
a. Name of person served: Richard Romero, Jeffrey Wade, Jack Sleeth ,Jamnmes Holtz
b. Address of person served: .
2488 Historic Decatur RD suite 200
San Diego, CA 92106

1 The name and address of each person to whom I mailed the documents is listed in the Atfachment to Proof of Service
by First-Class Mail—Civil (Persons Served) (POS-030(P)).

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: A—wj 171 2012 |

et L | VoAl 6T

(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM) (SIGNATURE OF PERSON COMPLETING THIS FORM)

Fomm Approved for Optional Use PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL e P o o co.gov
POS.030 fow January 1, 2005) ‘ (Proof of Service) :
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