STATE OF CALIFORNIA
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DECISION

MARTINEZ, Chair: This case comes before the Public Employment Relations Board
(PERB or Board) on exceptions filed by the Chula Vista Elementary School District (District)
to a PERB administrative law judge’s (ALJ) proposed decision (attached) arising out of an
unfair practice charge filed by Joyce Singer Abrams (Abrams). The charge and complaint
alleged that the District retaliated against Abrams in violation of the Educational Employment |
Relations Act (EERA).! After a two-day hearing and the filing of closing briefs by both
parties, the ALJ found in favor of Abrams, concluding that the District retaliated against

Abrams when it denied her reapplication” to be a support provider (SP) in the Beginning

Teacher Support and Assessment (BTSA) Induction Program.

PEERA is codified at Government Code section 3540 et seq. Unless otherwise noted,
all further statutory references are to the Government Code.

2 The action taken by the District against Abrams is described alternatively throughout
the record as a denial of Abrams’ SP reapplication, a non-renewal of Abrams’ SP position and



The Board has reviewed the entire record including the ALJ’s proposed decision, the
hearing transcripts and exhibits, the District’s exceptions and Abrams’ response to the
exceptions. Based on this review and applying the relevant law, the Board finds the proposed
decision to be well-reasoned, adequately supported by the evidentiary record and in accordance
with the applicable law. Accordingly, the Board adopts the proposed decision as the decision
of the Board itself, as supplemented by the following discussion of the District’s exceptions.
For reasons explained below, however, the Board does not adopt the ALJ’s proposed order and
notice. The order and notice of the Board in this matter are included at the end of the Board’s
discussion of the District’s exceptions.

SUMMARY OF FACTS

Abrams

Abrams worked as a teacher in the District, a public school employer under EERA, for
39 years. For the last eight years of her tenure with the District, starting in 2000, she also
worked as a BTSA Induction Program SP.

Abrams was actively involved in Chula Vista Educators (CVE), an employee
organization and exclusive representative. She considered herself “a voice and a force with the
union” and was known by most teachers in the District as a union activist. From 1995 on,
Abrams was a member of CVE’s board of directors. Abrams was the California Teachers
Association representative to the Committee on Accreditation workgroup. In the last couple of
years, Abrams became very active in CVE when teachers with up to ten years of experience

began receiving pink slips.

a failure to reinstate Abrams to her SP position. These various descriptions all refer to the
same occurrence, and the differences in phraseology are immaterial. The dispute between the
parties concerns the District’s motive for taking this action, not the nature of the action itself.



The District

The Board of Education is composed of: David Bejarano; Larry Cunningham
(Cunningham); Patrick A. Judd; Bertah J. Lopez; and Pamela B. Smith.

The Superintendent of the District is Lowell J. Billings, Ed.D (Billings). The Assistant
Superintendent of Human Resources Services and Support is Thomas J. Cruz, Ed.D (Cruz).
The Director of Human Resources Services and Support is Fran Lebron (Lebron).

The Cabinet is the Superintendent’s executive board. The Cabinet is composed of the
Superintendent, the Assistant Superintendent for Human Resources Services and Support, the
Assistant Superintendent for Business Services, five Executive Directors from Instructional
Services and the Communications Officer.

The BTSA Induction Program

The BTSA Induction Program matches expe;ienced teachers with
participating/beginning teachers (PT) to give PT’s training and assistance necessary for their
professional development. The goals of the BTSA Induction Program are to improve the
educational performance of students and to assist the PT’s in meeting their credentialing
requirements. In short, SP’s serve in the role of mentor teachers. SP’s serve a one-year term
renewable on a year-to-year basis.

The Collective Bargaining Agreement (CBA) Between the District and CVE

The BTSA Induction Program is addressed in Article 55.1 of the CBA, which provides:

The District and CVE will form a BTSA joint committee to
establish rules and procedures to effect the provisions of this
article provided that those rules shall be consistent with the
statutory authority for the program and consistent with the current
BTSA program design. . . .

.....................................................

Should an SP fail to fulfill his or her roles and responsibilities,
the committee may take action to remove the SP from the role



with or without cause. The joint committee may remove an SP
from the position at any time for performance problems. Prior to
the effective date of such removal, the committee will provide the
SP with a written statement of the reasons for the removal, and at
the request of the committee, will meet with him or her to discuss
the reasons. The performance of the SP as an SP shall not be a
component of the regular evaluation and shall remain a matter
between the teacher and the committee.

The BTSA SP Guidelines

The BTSA SP Guidelines enumerate the qualifications for the SP position:

I. Qualifications

a. Professional Multiple Subject Teaching Credential or
equivalent

b. CTEL, CLAD/LDS or SB 1969/SB 395 Certification or
BCLAD/BCC Certification

¢. A minimum of five successful years teaching experience in
grades K-8, three of which are in the Chula Vista Elementary
School District with strong recommendations from current /past
principal(s)

d. A strong role model and successful instruction leader based on
previous knowledge, experience, activities, and accomplishments

e. Permanent or retired teacher status in district

The reapplication process is described in relevant part:
VIiI. Reapplication

a. The support provider submits a reapplication at the end of
each term.

b. The Advisory Board reviews the reapplication and makes a
decision to renew or discontinue the support provider’s position
based on his/her adherence to set criteria and guidelines and the
needs of the program.



Should an SP fail to fulfill his or her duties, the following steps are to be taken:
VIII. Support Provider Interventions

The following steps will be taken should a support provider fail
to fulfill his/her roles and responsibilities:

= The director talks with the support provider and drafts an action
plan.

« If the action plan is not followed, the director brings the issue
to the Advisory Board.

= The support provider’s stipend may be withheld or
discontinued based upon recommendation of the Board.

= The Advisory Board meets with the support provider and
makes a decision to renew or discontinue the support provider’s

position.

The BTSA Advisory Board

Pursuant to the CBA, the BTSA Advisory Board, also referred to in the CBA as the
BTSA joint committee, is composed of three appointments made by CVE and three
appointments made by the District. At all relevant times here, members of the BTSA Advisory
Board were: (1) Lebron; (2) CVE President Peg Myers (Myers); (3) Katy Croy, a Point Loma
3

Nazarene University representative; and (4) Principal Tom Glover.

Abrams’ 2007-2008 Term and Reapplication for the 2008-2009 Term

Abrams served as a BTSA Induction Program SP for the eighth consecutive school year
during the 2007-2008 term. She entered into an SP agreement for that term on or about

September 10, 2007, agreeing to adhere to the SP agreement® and the BTSA SP Guidelines.

* In another part of the record, the composition of the BTSA Advisory Board is
described as including Kathleen Fernandez, a teacher. The exact composition of the BTSA
Advisory Board is not material to the resolution of the disputed issue.

* Under the SP agreement, the SP agrees to comply with specific criteria, which mirror
Section III of the BTSA SP Guidelines describing the roles and responsibilities of the SP.
These roles and responsibilities can be summarized as follows: maintain confidentiality;



In or around April 2008, Abrams submitted a BTSA SP Reapplication for 2008-2009,
indicating that she would be willing to support up to two year round or traditional PT’s.

The BTSA coordinator (also referred to as the BTSA director), Soung Wegenka
(Wegenka), distributed a memorandum dated April 14, 2008, which noted:

It’s a difficult and unfortunate time for all of us, especially our
PTs, as we wait and wonder about potential cuts in our district.
As far as BTSA is concerned, the Department of Education and
the Commission on Teacher Credentialing are continuing to
support it fully. It’s a matter of whether or not our district will
have PTs next year. I haven’t heard anything yet, but as soon as I
do I will let you know. In the meantime, let’s think positively
and try our best to continue with our work.

.....................................................

INFORMATION

» Summer Training will be held on June 16 and 17 from
8:30-3:30 (location TBD). This is a mandatory training and part
of your stipend. Therefore, if you are unable to attend, please let
me know in advance so that we can make make-up arrangements.
Although we are in limbo, we will continue with the training to
prepare ourselves for 08-09.

Abrams received an e-mail from Kimberly Valdivia, the BTSA secretary, dated
June 11, 2008, regarding the upcoming BTSA Summer Training for the 2008-2009 school
year. The e-mail included a note from Wegenka, which stated in relevant part:
I’m glad that most of you will be returning and look forward to
seeing you at Summer Training. (If you marked that you will be

returning, you are good to go for 08-09). For those of you who
will not be returning, I will miss you and wish you the best.

develop a trusting, meaningful and supportive relationship with the PT; meet with the PT a
minimum of one-hour per week; work with the PT on CFASST and develop an Individual
Induction Plan; submit a monthly log documenting the weekly contacts (visits, e-mails,
telephone calls) with the PT; collaborate with colleagues; and participate in BTSA trainings
and activities.



On or around June 14, 2008, Abrams retired. On June 16 and 17, 2008, Abrams
 attended the BTSA Summer Training for the 2008-2009 school year.

Based on the above set of events, Abrams believed that her SP position had been
renewed for the 2008-2009 school year. Then Abrams received a letter addressed to SPs from
Lebron dated July 10, 2008, regarding the reapplication process:

The BTSA Advisory Board will review your reapplications. We
will then notify you of the Advisory Board’s decision. Our goal
is to complete the reapplication process and have support
providers in place by July 21, 2008.

The BTSA Advisory Board met on July 16, 2008. The Advisory Board reviewed the
reapplications and the logs kept by the SP’s documenting how often they met with their PT’s.
The Advisory Board determined that 14 of the SP re-applicants, including Abrams, had not met
the one-hour per week meeting requirement.

According to Lebron, the Advisory Board recommended to the Cabinet that the 14 SPs
not be renewed based solely on the Advisory Board’s review of their logs showing a lack of
compliance with the one-hour per week meeting requirement. Lebron testified: “After it went

to cabinet, and then they came back and told us what their decision was, and then we notified

the participants, or those that had reapplied, sorry.

renew them. Lebron stated in relevant part:

Before the start of the new school year, the Advisory Board reviews
each application and makes a decision to renew or discontinue the
support provider’s position based on his/her adherence to set criteria
and guidelines and the needs of the program.

After careful consideration, the Advisory Board has decided not
to renew your Support Provider position. Should you have any

questions regarding this decision, please contact Fran Lebron at
[telephone number omitted].

(Bold in the original.) This letter was copied to Abrams’ personnel file.



Approximately two weeks after the BTSA Advisory Board met, Myers learned that
Wegenka had already told the SP’s who had reapplied that they were coming back for the
2008-2009 school year. Myers met with Lebron and recommended that all the SP’s be
reinstated.

On Monday, August 4, 2008, Abrams sent Lebron an e-mail message requesting that
Lebron call her. After an exchange of telephone and e-mail messages, Lebron sent Abrams an
‘e-mail message on Saturday, August 9, 2008, which stated in relevant part:

Anyway, the BTSA Advisory Board . . . met and went through
the BTSA SPs guidelines. We went through all the applications,
the logs and any documentation turned in. We compared them to
the agreement that was signed by the SPs. We then gave the
names of those that met and did not meet the agreement to
Cabinet for discussion and final approval with Lowell.

Part of the guidelines was the number of hours (one hour a week)
that SPs were supposed to meet with their PTs and another part
was the monthly logs to show the contacts made with the PTS.
Many SPs did not meet that part of the agreement.

I hope this makes sense.
On August 11, 2008, Abrams met with Lebron in person. During this meeting, Abrams
1d Lebron reviewed data from Abrams’ logs. It was Abrams’ firm belief that she had met the

it R11rs renttireraent and that b 43 3 1 Tatad
minimum hours requirement and that her time records had been miscalculated.

Abrams, Lebron agreed upon review of Abrams’ logs that there had been a mistake and that
Abrams had met the one-hour per week meeting requirement. Abrams testified that Lebron
told her that the only reason she had not been recommended for renewal was because of the

logs. Also according to Abrams, Lebron agreed to talk to Cruz and, if necessary, Billings.’

° Not having heard back from Lebron after three and a half weeks, Abrams sent Lebron
a follow-up e-mail message on September 4, 2008, stating: “[I]t was my understanding that
you were going to push through corrective action, and that I would hear from you very soon.”



Lebron testified about the August 11, 2008, meeting with Abrams as follows:

Q Did you tell her that the logs were incorrect and that you
would fix them?

A Not that I would fix them. I told her that, yes, they were
incorrect. And she had told me that she met at other times with
them. And I said, okay, but I still don’t have the documentation.

And I told her that might have been the case but again, you know,
I cannot fix a log because it’s something that she has signed.

.....................................................

Q Did you ever tell her that you thought she should be
reinstated?

A No. Isaid that I would find out for her if they would
reinstate her, because she had wanted to be reinstated. And I told
her that, you know, [ could let Dr. Cruz know of her desire to be
reinstated. But I can’t really make that decision. It’s not up to
me.

Lebron testified that she held similar meetings with other SP’s whose reapplications
were not renewed based on the Advisory Board’s review of their logs. Sometime thereafter,
Lebron met with Cruz for approximately 45 minutes to review the logs of these re-applicants.
Lebron testified that after reviewing the logs with Cruz, she continued to believe that the
Advisory Board’s original determination was correct. The Cabinet, however, ultimately
reinstated all but two® of the 14 re-applicants who initially had been told by the Advisory
Board that they had not been renewed for the 2008-2009 term.

On August 18, 2008, the District posted a notice “Open to District Employees Only”
advertising vacancies for 18 BTSA SPs (Notice). The four qualifications for the position listed

in the Notice are identical to the first four qualifications listed in the BTSA SP Guidelines.

S Cruz testified that Dennis Gascon (Gascon) was the only other SP besides Abrams
who was not reinstated by the Cabinet.



The fifth qualification listed in the BTSA SP Guidelines, which requires the SP to be either a
permanent or retired teacher in the District, was omitted from the Notice.

By letter dated September 17, 2008, Cruz informed Abrams that she was not selected
for the 2008-2009 school year. The letter contained no explanation of the basis for the
decision.

Abrams filed level I and level II grievances on October 3, 2008, and a second level II
grievance on October 14, 2008. By letter dated October 16, 2008, Cruz dismissed Abrams’
grievances on the ground that, as a retired teacher, Abrams was no longer covered by the CBA.
Mpyers had earlier decided ndt to file a grievance on behalf of the 14 BTSA SPs whose
reapplications had been denied because it was her understanding that the District was going to
follow through with her recommendation‘that they all be reinstated.

On November 10, 2008, at 9:41 a.m., Cunningham léft the following telephone message
on Abrams’ answering machine:

Joyce, this is Larry again. I’ve been in LA for the last five days,
but give me a, give me a call on my cell phone. It’s probably the
easiest place to get a hold of me, [phone number omitted]. I
talked to Lowell [Billings] and Tom [Cruz], and it really comes
down to the point that they just wanted to go in a different

direction. I mean, they felt that, you know, you’ve always been
very negative about what the District did and where they were

going and what dir cpﬁuu they were going in, so they just felt that
they wanted to go in a different direction. And so that’s what they
told me about it. So, if you want to discuss if [sic] further, give

me a call, but that’s what I got from it. Talk to you later. Bye.

On November 12, 2008, Abrams spoke to Cunningham by telephone. Admitted into
evidence at the hearing was a note Abrams made memorializing their conversation:

[ stated that I had given my heart and soul to the CVESD for 39
years. That, in all of those years of employment, not once was
there a reference to my negativity in any evaluation that I had
received. He said he thought that it was in reference to my
-association and activism in the union, CVE.

10



I stated I thought there were laws against being retaliated against
because of my union participation.

[ have been singled out and discriminated against.

By letter dated November 12, 2008, Myers requested that Cruz send Abrams a letter
explaining the basis for the District’s decision not to reinstate her. Myers’ letter stated in
pertinent part:

Usually, this letter would come from the BTSA Coordinator, but
because the decision came from the Chula Vista Elementary
School District cabinet and was not a recommendation from the

BTSA Board, the letter must come from the district.

The Cabinet’s Decision Not to Reinstate Abrams to the SP Position

By letter dated November 24, 2008, Cruz informed Abrams that the decision whether to
renew the BTSA SPs for the 2008-2009 school year was made by the Cabinet. Cruz wrote in

pertinent part:

Cabinet unanimously selected this year’s participants based on
their employment status, the success of students in their
classroom, and their strong interpersonal skills. You were not
selected because you did not meet the Cabinet’s criteria.

At the hearing, Cruz testified that the Cabinet did not renew Abrams’ SP position solely

because of her interpersonal skills. In response to a question from the ALJ inquiring into the

4 £ P9 4.9 . I PSR R. U IR B S RN Sy DA & Y SN NS .4 P, S Ny
nature O the Laoinetl' s Concern about Aprams  Inierpersonadl SKils, LIruz esiiniea i perunent
part:

So the five executive directors and the superintendent are actually
in those classrooms on a regular basis. And- it was from, many of
those folks had brought up concerns about her positive nature on
matters, how she, her outlook and support of the District. And
there were concerns that she may not be conveying the kinds of
messages to our new teachers that we would prefer, because her
interpersonal skills were abrasive and short whenever others had
interaction with her.

11



During the 2007-2008 school year, however, no individuals at the Cabinet level had
observed Abrams in either her teaching or SP role.” When asked to elaborate on Abrams’
interpersonal skills during cross-examination, Cruz further testified:

As far as, and I’'m using global generalizations, she didn’t seem
to be happy or content with the School District, critical about the
District about management this, or principal this, or teachers this.
It just seemed that Joyce was not a happy positive person in her
interactions with the adults.

In contrast to Cruz’s testimony that Abrams “was not a happy positive person in her
interactions with adults,” the direct documentary and testimonial evidence on this point
supports the opposite conclusion as a factual matter. Performance evaluations date-stamped in
Human Resources on January 5, 2006, September 21, 2004, June 24, 2002, September 5,
2000, May 20, 1998, and June 1, 1994 were received into evidence. The evaluation form is
broken down into six evaluation components. The possible marks under each evaluation
component are “unsatisfactory,” “requires improvement” and “effective.” Effective is the
highest mark a teacher can receive on a performance evaluation. Abrams was evaluated as
effective for every evaluation component on every performance evaluation form.

One of the evaluation components is entitled Professional Relationships With Students,
Parents, Colleagues. What follows is a representative sampling of comments received by
Abrams under this evaluation component:

Mrs. Abrams is a staunch child advocate. She helps students to
recognize their strengths and talents, and she expects them to do
their best. Joyce communicates frequently with parents in

person, through phone calls, and through frequent newsletters.
She encourages parent involvement in their children’s education.

’ Prior to the 2007-2008 school year, two of these individuals had observed Abrams in
her classroom on occasion. As there is no dispute that Abrams was renewed for the 2007-2008
school year, it must be concluded that whatever classroom observations there might have been
prior to the 2007-2008 school year, none were found to be disqualifying.

12



Mrs. Abrams listens to her parents and devotes extra time to help
parents help their children.

(January 5, 2006, performance evaluation.)

Mrs. Abrams has earned the respect of students, parents, and
colleagues. She is a staunch child advocate, constantly focused
on what is in the best interest of her students. She helps students
to recognize their strengths, and settles for nothing less that [sic]
their best. Parents frequently request Mrs. Abrams because of her
high standards, rigorous curriculum, and the interest that she
takes in the success of each student. Joyce communicates
frequently and effectively with parents and encourages them to
stay involved in their children’s education. Colleagues respect
Joyce’s intelligence, knowledge, and experience. Joyce works
closely with her shared contract partner to ensure that students
receive a challenging and enriching educational program.

- (June 24, 2002, performance evaluation.)

Joyce faces the challenge of collaborating with a grade level team
whose members all have strong opinions. She faces this
challenge with a positive attitude and makes every effort to keep
her partners focused on what’s best for the kids. Joyce has
established a warm rapport with staff, students and parents and is
always willing to help others. She communicates frequently and
effectively with parents and encourages them to stay involved
with their children’s education. Her belief in children’s potential
is unmatched.

(May 20, 1998, performance evaluation.)
Mrs. Abrams has an excellent rapport with staff, students and
parents. She will go out of her way to help others and she never
gives up on a child. She believes that all children can and should
experience success and will provide whatever assistance is
needed to achieve that goal. She maintains close communication

with parents to work together with them to provide the best
learning experience possible for their child.

(June 1, 1994, performance evaluation.)
Robyn Kochon (Kochon) was Abrams’ PT during the 2007-2008 school year. Kochon

testified that she had a great experience working with Abrams, and considered Abrams to be

13



her mentor. She testified that Abrams was always available and had regular contact with her
both in the classroom and by telephone and e-mail.

Emily Claypool (Claypool) was Abrams’ PT in 2000. Claypool testified that Abrams
was friendly, supportive, knowledgeable and available. She considered Abrams to be her |
mentor, and a strong advocate for teachers.

Jennifer Ware (Ware) worked with Abrams as a BTSA SP colleague, attending
trainings and meetings with her. For the past four years, Ware served on the BTSA Leadership
Board, which is composed of a handful of teachers who assist the BTSA coordinator with
planning and training. Ware has known Abrams for ten to eleven years, and when asked
directly about Abrams’s interpersonal skills, testified that Abrams engages, listens and shares
her opiniéns and that she has had only positive interactions with her.

The District’s Knowledge of Abrams’ Protected Activities

Cruz knew of Abrams’ union activism. He testified as follows:
You know, frankly, I was, I knew she was involved with the CVE
leadership, but whether she was a board of director or one of the
44 building representatives — they have a lot of positions. I don’t
know if she was on the board of directors, but I knew she was
involved, an active member in the Association.
DISCUSSION
The ALJ concluded that the preponderance of the evidence showed that the District had

an unlawful motive in denying Abrams’ SP reapplication for the 2008-2009 school year within

the meaning of EERA section 3543.5, subdivision (a).8 In its exceptions, the District contends

8 EERA section 3543.5(a) provides that:
It is unlawful for a public school employer to do any of the following:

(a) Impose or threaten to impose reprisals on employees, to
discriminate or threaten to discriminate against employees, or
otherwise to interfere with, restrain, or coerce employees because

14






