
1 SAN .&U:E<iO. ~rFQJlNl:& •.'" APRIL 3., .2009 - 9: OQ A •.M.

2 --000--

3 THE COURT: TWO ON CALENDAR IS STUTZ ARTIANO

4 SHtNOFF AND HOlTZ VERSUS LARKINS.

5 Mil. WADE: JEFFREY WADE AND RICHARD ROMEROON

6 BEHALF OF THE PLAINTIFFS.

7 MS. L¥KINS: MAURA LARKINS, DEFENDANT IN PRO PER.

8 THE COURT: ALL RIGHT. GOODMORNING. THIS IS

9

10
YOUR TRIAL CALL.

MR.•. WADE:

1H:E COURT:

CORRECT, YOUR HONOR.

AND ARE YOU PREPAREDTO PROCEEDON

...

11

12 I\JONDAY?

13 MR.WAOE: YOUR HONOR, LAST TIME WE WERE HERE FOR

14 THE TRC WE DIDN'T HAVE A FINALIZED TRe REPORT. THE COURT

15 OR:UER£DUs TO MEET AND REVIEW EVERYTHING. DEFENDANT HAS

16 REFUSED TO MEET WITH US TO REVIEW EXHIBITS, TURN OVER

17 DOCUMENTS, ET CETERA.

18 AS YOU KNOW, THIS CASE IS PROCEEDINGON TWO

19 SOLE ISSUES • ONE IS THE EXTENT OF DAMAGES, AND THE SECOND

20 IS SCOPE OF THE PERMANENTINJUNCTION. THE DOCUMENTSTHAT WE

21 HAVE SUBPOENAEDFROMMISS LARKINS RELATE DIRECTLY TO HER

22 FINANCIAL NET WORTH, AND WE HAVE NOT RECEIVED THOSE. IT IS

23 OURPO,s;tTION SHE'S STILL IN VIOLATION OF THE COURT'S ORDER

24 TO MEET WITHIN THREE DAYS AND THE SUBPOENATO PRODUCETHESE

25 DOCUMENTS.

26 THE COURT: AND NET WORTHDISCOVERY; THAT WOULD BE

27 GOING TOWARDSPUNITIVE OAMAGES?

28 MR. WADE: THAT IS CORRECT, YOUR HONOR. THERE WAS
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1 AN ORDER BY THIS COURT THAT MALICE WAS FOUND TO DEFAMATION

2 PER SE _ WEIRE PROCEIEOING ALONG TH;E LINES OF PRESUMED

3 DAMAGES, REPUTATIONALHARM, AND PUNITIVE DAMAGES. THAT

4 WAS --- THISCQURTOID FIND MALICE IN OUR SUMMARY

5 ADJUDICATION MOTl()N, AND THE ORDER WAS TO PROCEED FOR

, COMPENSATORV, PUNITIVES ,AND THE SCOPE OF THE PERMANENT

, INJUNCTION.

8 MS. LA'RKINS: YOUR HONOR, WE HAVE DISCUSSED THIS

9 QUESTION ABOUT WH:ETHERTHE COURT DID FINO MALICE BASED

10 SOlELY ON MR._ SHINOFF'S DEPOSITION, AND THE COURT DIDN'T

11 GIVE A CLEARANCE ON THAT•

12 ALSO I -- THE COURT SAID THE LAST TIME WE

13 WE:REHERE THAT THiERE WOULDBE NO TRIAL IF THE PLAINTIFF WAS

14 ON·LY ASKING F<m. AN INJUN·CTION. AND WE HAVE SENT EMAILS BACK

15 AND FORTH QUITE A FEW TIMES THIS PAST WEEK. I HAVE ASKED

16 AGAIN AND AGAIN WHAT DAMAGESTHEY WERE ASKING FOR, AND THEY

17 D:tDNOT REPLY. THEY IGNORED ALL MY REQUESTS TO FIND OUT

18 WHATDAMAGES THEY WERE ASKING FOR. SO I ASSUMED WE WERE

19 GOING ON YOUR HONORIS STATEMENT THAT THERE WOUlD BE NO TRIAL

20 IF IT WAS ONLY FOR AN INJUNCTION.

21 THE COURT: NO. IT IS NOT THAT THERE WOULD BE NO

22 TRIAL. IT ISTHAJ THERE iIS NO JURY TRIAL. WITHOUT SPENDING

23 A LOt OF TIME cGOlfIlGTHROlf:GHAN ANAlYSIS FOR YOU, THE BOTTOM

24 LINE IS THAT PeOPlE CAN ASK FOR DIFFERENT THINGS WHENTHEY

25 COME TO COURT. SOME ARE lLEGAL REMEDIES. SOME ARE EQUITABLE

26 REMEWIES. SOME LEGAL REM\EDIES GIVE A PARTY A RIGHT TO A

27 JURY TRIAL.

28 BUT IN ORD~R TO HAVE A JURY TRIAL YOU HAVE TO
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1 DO TH1NGSLIKE PAY JURY FEES, MAKEA JURY DEMANDIN A TIMELY

2 FASHION. SOMETIM:eSPEOPLEDONIT [)O THAT.

3 MS. LARK1NS: I DID PAY JURYFEES •

4 llUE COURT: ALL RIGHT. AT THIS POtNT WE'RE AT THE

5 ISSUE OF DAM1l\GESIN REGARDTO AN INJUNCTION WHICH IS

6 EQUITABLE RELIEF.

7 THE QUESTION I HAVE FOR YOU IS WHATIS THE

8 D:EFENDANT1SRlrGfiT TO A JURY TRIAL WITH REGARDTO DAMAGES,

9 SP€CIfICALLYPONITtVE DAMAGES?

10 MR. WADE: 11M NOT SURETHERE IS AN ACTUAL RIGHT.

11 IDI,oNfTRESEARCH THAT ISSUE. I APOLOGIZE, YOURHONOR. I

12 THINK PARSING IT OUT EXPANDSBEYON:!)WHEREWE NEEDTO BE.

13 THIS CAN GET ACCOMiPLISHEDIN A PROVE-UP STYLE.

14 THe COURT: IF THERE IS A JURY TRIAL RIGHT AND THE

15 JURY FEES HAVE B'EENPAID, THERE IS A RIGHT TO A JURY TRIAL.

16 MR. WADE: THEY WERENOT POSTEDIN A TIMELY

17 FASHION. THEREARE NO JURY INSTRUCTIONS. I MEAN--

18 TH'E COURT: I NEEDTO KNOWTHOSETHINGS. IF THEY

19 WEREN1TPOSTEr;)IN A TIMELY FASHION, WASSHE GIVEN PERMISSION

20 TO POST HER JURY FEES?

21 MS.tAAlKINS: I AM AFRAID THAT THE PLAINTIFF IS

22 M;JrSREPRiESENTINGTHE FACTS, YOURHONOR. THE LAST TIME YOU

23 WEREHER£ YOURHONORCONSULTEDWITH THE CLERK, AND YOUTOLD

24 ME I COULDPAY JURY PEES, ANO I WENTIMMEDIATELY WENT

25 t)OWNSTAIRS·ANDPAID THEMON THAT BASIS.

26 MR. W~E: THAT WASBEFOREWE HAt) t)ISCUSSEDTHAT

27 TBISWAs ALSO SEeKING EQUITABLE RELIEF AS WELL, AND THE

28 COURTINFORMEDMS. LARKINS IN OPENCOURTTHEREWASNO RIGHT
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1 TO A JURY TRIAL FOR EQUITABLE RELIEF.

2 mE COURT: HERE IS WHATWE CAN DO, BECAUSE

3 DAMAGJESAREN'TEQUlTABLE RELIEF.

4 MR..WADE: CORRECT.

S l'HiEC(ilURT: stlT AN INJUN'CTION IS. BUT I CAN HEAR

6 THiE IN'JUNCTION PORTION OF TH,E CASE B£:FORE I HEAR THE DAMAGES

7 PORTION OF THE CASE. I CAN DECIDE WHICH TO HEAR FIRST. SO

8 ICOULE)) GO Af'IirEADANt) HEAR THrEPOR.TION OF THE CASE DEALING

, WITH THE IN.lUN:CTION THAT YOUt RE SPEAKING OF, AND THEN IF IT

1& IS NEC,ESSARY AT THAT POINT, GO BACK AND REOPEN IN REGARD TO

U DAMAGES. AND THERE MAY BE A JURY TRIAL RIGHT IN REGARD TO

12 DAMAGES.

13 DO YOU SEE WHAT I'M SAYING?

14 Mfl. WAI)E: I DO, YOUR HONOR. I GUESS I'M AT -- I

IS GUfSS TO ME, I PICTURED IT AS ONE AND THE SAME IN ONE FELL

16 S\WOOP. WE 010 TURN IN A PROPOSED INJUNCTION THAT WE WOULD

17 BE SEEKING.

18 THECfURl': OKAY.

l' MR. WAl!lE: THE TESTIMONY IS GOING TO BE VERY

2& SIMILAR.

21 THE COURT: HERE IS WHAT I'M THINKING. IT MAY BE

22 THAT WHENAND IF AN IN]UN'CTION IS ISSUED, IF, WHEN, THAT THE

23 INJUN-CTION MAYBE THE REMEDYTHAT YOU ARE REALLY SEEKING,

24 AND IT MAYNOTB;ENECESSARY TOGO FORWARDINTO A JURY TRIAL

25 ON THE ISSUE OF DAMAGES.

26
27
28 WITNESS?

MR.

THE

OKAY.

I MEAN, HAVE YOU DESIGNATED AN EXPERT
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1 MR. WADE: NO, YOUR HON0R. FOR THE DAMAGES

2 THEy'RE PRES1JM:ED. CASE LAW IS CLEAR THAT WE CAN HAVE A

3 D.A.MAGETO Tf:I'EREPUTATION. THERE IS NO REQUIREMENT FOR

4 EXPERT TESTIMONY REGARDING DAMAGESTHAT I'M AWAREOF FROM

5 WHAT I IVE LOOKED AT. I DONIT SEE THERE IS ANY REQUIREMENT

6 WHATSOiEVER. BECAUSE IT IS DEFAMATION PER SE THE DAMAGESARE

7 PRESUMED, FLOWSFROMTHE ACTUAL DEFAMATORYPUBLICATION.

8 YOU TOUCHEDON SOMETHING ABOUT WHENAND IF AN

9 INJUN:CTION ISGRANTE,o. JUST TO CLARIFY, AN INJUNCTION WAS

16 GRANTED. NOWWE'RE TALKING ABOUT THE SCOPE OF IT.

11 'fiI,ECOt.JRT : EXACTLY.

12 MR.WAD.E: I GUESS 11M AT A LOSS FOR THE NECESSITY

13 OF A JURY TO FURTH'ERCOMPLICATE TESTIMONY.

14 nilE COURT: HERE IS THE THING. IT IS NOT A MATTER

15 OF WHAT COMPLICATES OR WHAT DOESN1T COMPLICATE. DOESN'T

16 MATTER ABOUT THAT. IT IS A MATTER OF RIGHT. IT IS WHAT THE

17 DEFENDANT HAS IN TERMS OF A RIGHT. IF I PERMITTED HER TO

18 POST JURY FEES, SHE WENT DOWNTHERE AND POSTED JURY FEES

19 RIGHT AWAY, THEN I EXCUSEDHER FAILURE TO POST IN A TIMELY

26 FASHION.

21 NOWWE GET TO TO THE SECOND ISSUE, WHICH IS

22 JURY INSTRUCTIONS. THAT'S A LITTLE MORECOMPLICATED. 00

2) YOIJ Ul!lt)£RSTA~I)I!>I ()N;!ER, TO HAVE A 1UR1 TRIAL AT TItE END OF

.24 THE TRIAL I HAVE TO BE ABLE TO READ TI THE JURY THE LAW AS

2S IT APi>LtESIN nus CASE? THOSE ARE. nf JURY INSTRUCTIONS.

26 AND IN ORDERTO HAVE A JURY YOU HAVE 0 HAVE JURY

27 INSTRUCTIONS. NOW, THE. RULE IS THAT OU HAVE TO HAVE JURY

28 INSTRUCTIONS BEFORE WE BEGIN THE TRIA •
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1 WHY IS THAT? WELL, IN THESE RE,LATIVELY SHORT

2 TRIALS WE GO THIOUGH THE EVIDENCE PW.E'TTYQUICKLY, AND THEN

3 IT IS TIME TO READ TH£ LAW. AND I CANIT SAY TO 14 PEOPLE

4 THAT A~E COMING·IN HERE RATHER THAN GOING TO WORK, WELL,

5 EXCU~E ME, NOW WE'REGOING TO START TALKING ABOUT THE LAW,

6. AND LET IS S,EE IF WE CAN FIGURE THIS OUT. DOESN'T WORKTHAT

7 WAY. BEFQREWE START A JURY TRIAL WEN:EED JURY

8 INSTRJlJCT.IONS. NO JURY INSTRUCTIONS M,EANSNO JURY TRIAL.

9 SO I ASSUME, COUNSEL, WHAT YOUI RE SAYING IS

10 THAT THERE AREN'T ANY JURY INSTRUCtIONS; AM I RIGHT?

11

12

13

MR. WAGE: THATIS CORRECT.

MS. LARKINS: YES, YOUR HONOR.

TH:ECQURT: YOU·VE GOT TO GET THOSE JURY

14 INSTR;J:.JCTION'SOR YOU'RE N:OTGOING TO HAVE A JURY TRIAL.

15 THAT'S ALL THERE IS TO IT. THE RIGHT TO A JURY TRIAL IS NOT

16 DETE~MINtEO WHiETHEROR NOT rr IS COUPLED TO AN EQUITABLE

17 CAUSE OF ACTION. THAT' S NOT THE WAY IT WORKS. IF THERE IS

18 A RlGHT TO A JURY TRIAL, THEN TH~RJE IS A RIGHT TO A JURY

19 TRIAL. IF THERE IS NO RIGHT TO " JURY TRIAL, THEN SO BE IT.

20 NOW, ALL I'M TELL~NG yoU IS THAT NO JURY

21 INSTRJUCTIONS M;EANSWHAT?

22 MS. LARKINS: NO JURY -rj"RIAl.

23 THE COYRT: NO JURY TR~Al. THAT SIMPLE. SO IF

24 YOU All WANT TO GO FORWARDWITH NO JURY INSTRUCTIONS THEN BE

25 AWAR,EOF TH'E FACT THAT THERE IS NO JURY TRIAL. NOW, THAT'S

26 WHY I J. M SAYING.

27 IF WE HAD JURY INSTRUCTIONS, THEN WE' 0 BE

28 lOOKI'fNG AT MAYBE BIFURCATING SO THAT WE GET INTO A SITUATION
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1 WHERE WE DO 'THE NONJURY OF THE PORTION CASE f AND YOU DECIDE

2 WHETHER IT IS WORTH IT TO YOU TOGO FORWARD WITH A JURY.

3 BUT AT THIS POINT I HAVE NO JURY

4 INSTRUCTIONS.. ANDr 1M GOING TO SEE YOU ON MONDAY MORNING,

5 AND YOU 'REEITHiER GOING HAVE JURY I.NSTRHCTIONS OR NOT.

6 YOU HAVE TO GIVE OVER TO COUNSEL DOCUMENTS

7 THAT THEY SHBPOENAED. YOU CAN'T JUST REFUSE TO 00 IT,

8 UN'LESS YOU BRING A MOTION FOR A PROTECTIVE ORDER, WHICH

9 MEANS YOU HAVE TO COME BACK TO COURT AND SAY THESE ARE THE

10 LEGAL REASONS WHY I'M NOT GOING TO PRODUCE WHAT THEY'RE

11 ASKING FOR. YOU CANIT JUST SAY NO.

12 MS. LARKINS : WELL , I UNABLE TO FIND THE

13 DOCUMENTS. I CONTINUED ASKING AGAIN, AND AGAIN, AND AGAIN,

14 . ARE YOU GOING TO ASK FOR DAMAGES, AND I GOT NO RESPONSE. I

15 REALLY HAVE NO IDEA WHAT THE TRIAL· WOULD BE ABOUT. I

16 THOUGHT IT WAS JUST FOR AN INJUNCTION.

17 THE COURT: NO, IT IS N,OT. WHAT THEY'RE LOOKING

18 FOR IS AN INJUNCTION PLUS DAMAGES, INCLUDING AN AWARD OF

19 PUNITIVE DAMAG·ES.

20 MS.• LARKINS : HONESTLY, YOUR HONOR, I DONIT

21 UNDERSTANO WHAT MY FINANCES HAVE TO DO WITH THAT.

22 THE COURT: OKAY. LET ME GIVE YOU -- I CAN'T GIVE

23 YOU LEGAL ADVICE. ALL I CAN KIND OF DO IS GET YOU THROUGH

24 THE PROCESS.

25 PUNITIVE DAMAGES ARE JUST WHAT THEY SOUND

26 LIKE. THEY IRE PUNITIVE. THEY IRE TO PUNISH. THE REASON

27 THEY HAVE A RIGHT TO DISCOVER FINANCIAL RECORDS WITH REGARDS

28 TO PUNITIVE DAMAGES IS THAT AN AWARD OF PUNITIVE DAMAGES HAS
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1 TOBIE REASONAltY RELATED TO THE PARTY'S A8ILITY TO PAY.

2 THAT MEANS THAT THEY HAVE A RIGHT TO LOOK AT

3 YOUR FINANCIAL. WHER.EWITHAt,BECAUSE IF THEY COME IN ASKING

4 FOil .$20 MILLION, WEtL $20 MILLION FROM SOMEBODYWHOMAKES

5 ABOUT $20,000 A YEAR WOULD PERHA'S B:fEEXCESSIVE • SO THE LAW

(i SAYS IF YOU LOOK FOR PUNITIVE DAMAGiESYOU CAN SEE HOWMUCH

7 THE OTHER PARTY, OR CORPORATION, OR WHATEVER -- LET'S

8 PRJ.rrENDYOU'RE MCDONALDIS. HOWMUCHDOES MCDONALD'S BRING

9 IN IN A YEAR? AND FROMTHAT WE CAN FIGURE OUT WHATWOULDBE

10 A REASONABUER,EQUESTFOR PUNITIVE DAMAGES•

11 THAT'S WHERETHAT COMES FROM. IT IS NOT THAT

12 TI4EY MADE THIS UP, THAT THEy'RE TRYING TO DOING SOMETHING.

13 THiEYIRE NOT.. THiEY'RE ENTITLED TO THAT.

14 MS.• LAIKINS: YOUR HONOR, ARE THEY ASKING FOR

15 G,EN'IERALDAMAGESAND SPECIAL DAMAGES? I'M NOT GETTING ANY

16 RESPONSESFROMTHEM.

17 THE COURT: THEY'RE ASKING FOR GENERAL DAMAGESAND

18 PUNITIVE DAMAG:ES.THAT'S USUALLY TH'E WAY IT GOES.

19 MS. LARKINS: ONtY THOSE TWO TYPES?

20

21
THE COURT: THOSE ARE USUALLY PLENTY.

MR. WADE: WE'VE INFORMED HER OF THAT IN WRITING

22 WHENWE ATTEMPTED --

23 THE COURT: SHI2'S ASKING HERE IN COURT. SHE HAS A

24 RiGHT TO KNOWWHAT SHEI S UP AGAINST. AT THIS POINT I CAN

25 STRAIGHtEN THAT OUT OR B;E HELPFUL TO YOU IN THAT REGARD.

26 SO WHAT I'M TRYING TO DO IS DECIDE WHETHER

27 YOU ALL WANT TO GO FORWARDWITH JUST THE EQUITABLE -- LOOK,

28 HiERE IS A WAY YOU CANDO IT. I 1M MAKING A SUGGESTION,
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1 TH~OWINGTHIS OUT THERE. YOU SUBMIT ON YOURINJUNCTION.

2 I'Ll, TAKE A LOOKAT YOURWRITTEN DEFENSE, AND I 11..,1.., DECIDE

3 JI.J5T THE ISSUE. OF THE INJUNCTION, IF THAT IS WHATYOUWANT

4 TO DO. THEN YOUDorst'T HAVE TO SPEN:DMONEYTO COMEBACK TO

5 COURT. WE DONIT GO THROUGHJURY TRIAL.

6 BUT, FRANKLY, IF YOU DON'T HAVE THE JURY

7 INSTRUCTIONS, THEN YOU -- YOU CAN FILL IN THAT BLANK, RIGHT?

8 YOUSUBMIT ON TH·EPAPERWORK. THEN THE ONLY REMEDYTHAT THEY

9 CANG,ET IS AN INJUNCTION IF THEY DECIDE TO FORGOON THE

10 REQUESTFOR DAMAGES• BUT NOBODYCOMESTO COURT. I RULE ON

11 IT. WE DON'T PUT ON ANOTHERHEARING. OKAY? BUT I ISSUE A

12 RULING. DO YOUUNDERSTANDTHAT?

13 MS. LARKIN'S: THIS WOULDHAPPENTODAYOR SOME

14 OTHERDAY?

17 COURTROOM.

18 SO DECIDE WHATYOUWANTTO DO. IF YOUWANT

15 THE COURT: NO. IT IS GOINGTO HAPPENON MON.DAY.

16 IT IS NOT GOIN:GHAPPENTODAY. LOOK IN THE BACKOF THE

19 TO GO FORWARDONOAMAGES,I'M GOING TO ORDERTHAT YOUMEET

20 AND CONFERON THE SUBJECTOF JURY INSTRUCTIONS TO SEE IF YOU

21 CAN GET A SET OF JURY INSTRUCTIONSTOGETHER.

22 AND IT MAYBE THAT YOUAl,L WANTTO SUBMIT IT

23 ON THE ISSUE OF THE INJUNCTION WITHOYTDAMAGES, AND THEN THE

24 OR'():ERCAN ISSUE. THAT MAY BE YOURBEST COU. OF ACTION.
\~

25 BUT I CAN ON:LYDO THAT IF EVERYBODYAGREESTO DO IT. AND wE

26 CAN DO IT IN WRITING SO NOBODYCOMESBACK, AND I ISSUE AN

27 ORJ);ER,AND THAT'S THE WAY IT IS HANDLED. BUT IT HAS TO BE

28 BY AGREEMENT.
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1 510 YOU ALL NEED TO THINK ABOUTTHAT FORA FEW

2 MIN1JTES• BUTOl1liERWISE, IF YOU ARE GOING FORWARDON THIS

3 DAMAGESISSUE, I HOPE I'VE CLARIFIED FOR YOU TO SOMEEXTENT

4 WMAT YOU FACE. ANI) IT IS A FORMIDABLEOBSTACLEFROMYOUR

5 POS:t't10N,$\EtAUS,E YOU GET THE JURY TRIAL, HUT YOU ALSO STAND

6 AT RI $1( FOR.GEN,Elt\L DAMAGESAND PUNIT1VE DAMAGES. THEY CAN

7 BE 1(11'4.0 OFDIP,FICULT TO DEAL WITH. OKAY?

8 MS• lARKIN'S: YES, YOURHONOR.

9 TM:EC:OU'RT: SO --

10 Mil. wAPE: 11M STILL A COUPLESTEPS BEHIND THE

11 COU~T• I J\POlOGt·ZE. WE STILL DON1T HAVE -- THE JURY

12 INSTRUCTION ISSUE, THE TRC. SHE STILL REFUSEDTO MEETABOUT

13E><:H111TS ANDOOC.lUMENTS. I DONIT KNOWHOWA FURTHERORDER

14 FRaMTHIS COURTTO COUPLEIT WITH JURY INSTRUCTIONS ARE

15 GOING TO ACCOMPLISHANYTHING. SHEIS BASICALLY INFORMEDUS

16 THAT SHEI S N,OTPRODUC1NGFINANCIAL RECORDS.

17 MS.• LARiKINS: YOURHONOR,THE DEFENDANT-- THE

18 PLAINTIFF HAS ON,CEAGAIN MISREPRESENTEDTHE FACTS. I

19 ASKE,D-- MAINLY MR. ROMERO,NOT MR. WADE. I ASKEDHIM

20 AGAIN, AND AGA11\1.,AND AGAIN, ARE YOUASKING FOR DAMAGES? IN

21 FACt, AT ONE POINT I REMEMBERI SAID, ASK OR FOREVERHOLD

22 Y0Ul PEACE.

23 TH,EYHAVE NO DOCUMENTSOF THEIR OWN. I

24 COUIlDN'T FIGURE OUT HOWTHEY WEREGOING TO ASK FORDAMAGES

25 WH:E~ ALL THEY HAVE IS FOURLETTERS FROMMR. SHINOFF'S RABBI.

26 THE COtJRT: LISTEN TO ME, OKAY? THEy'RE ASKING

27 FOR[DAMAGES. YOU JUST HEARDTHAT IN OPENCOURT.

28 MS. LAR<Kl'NS: FINALLY ,BUT HE MISREPRESENTEDTHE
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1 FACTS.

2 THE COURT : I DON 1T WANT TO HEAR THE WORDS

3 llMISREPRESENTED" FOR THE REST OF THIS HEARING, BECAUSE WHAT

4 I 1M TRYING 1"000 IS GET YOU HANDLED IN A WAY THAT IS FAIR

5 ANDEQUITABtE TO TAKE CARE OF YOUR PROBLEMS, BUT AT THE SAME

6 TIME I '\lEGal' A COURTROOM FULL OF PEOPLE. WE CAN' T

7 SQUABBLE.

8 I WILL ORDER THAT YOU MEET AND CONFER RIGHT

9 NOW TO SEE IF YOU CAN GET ME A TRIAL READINESS CONFERENCE

10 FOIllM FILLED OUT. I'LL ORDER THAT YOU MEET AND CONFER. IF

11 IT IS YOUR DECISION TO PROCEED ON DAMAGES, CONFER IN REGARD

12 TO THiE SUB) ECT OF JURY INSTRUCTIONS.

13 I'LL SEE YOU BACK HERE AT 10:00 O'CLOCK TO

14 seE WHAT PROGRESS YOUIVEMADE. ANO YOU'LL SIT YOU DOWN IN A

15 ROOM. IF YOU GO THROUGH JURY INSTRUCTIONS AND YOU HAVE A

16 SET OF JURY INSTRUCTIONS FOR ME, WE I LL IMPANEl .. A JURY IF

17 YOU IRE GOING AFTER DAMAGES. IF YOU ARENIT, YOU MIGHT LOOK

1'8 AT PLAN B, BECAUSE PLAN B I THINK RESOLVES EVERYBODY'S

19 DIFFICUL TV.

20 YOU KNOW WHAT PLANS IS?

MS. LARKINS: YES, I DO.

MR. WADE: YES I YOUR HONOR.

THE COURT: WHY DON I'r YOU GO OUTSIDE. SEE YOU AT

21
22
23

24 10:00 0 I CLOCK. WHAT 11M TRYING TO 00 IS MAKE THIS AS EASY

25 AS POSSIBLE.

26 MR. WAI)E: I APPRECIATE THAT.

(RECESS.)27
28 THE COURT: TWO ON CALENDAR, STUTZ ARTIANO VERSUS
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1 LARKINS.

2 SO WHERE ARE WE?

3M!). LARKINS: YOUR HONOR, I WOULDLIKE A COUPLE OF

4 HOURS TO GO TO THE LAW LIBRARY TO GET SOME INFORMATION ABOUT

5 JURY INSTRU(TIQNS. THE PLAINTIFF WAS UNABLE TO PROVIDE ANY

6 INFORMATION ABOUT JURY INSTRUCTIONS, AND I REALLY WOULD LIKE

7 TO HAVE A JURY TRIAL.

8 I'D BE WILLING TO DO PLANB, BUT PLAINTIFF IS

9 NOT wrtLLING TO DO THAT. SO I REALLY WOULD LIKE TO HAVE A

10 JURY TRIAL.

11 MR. WADE: WEWOULD LIKE TO PROCEED WITH THE

12 INJUNCTION. I HAVE NOT GOTTEN THE DEFENDANTI S RESPONSE. I

13 THINK SHE WANTEDTO REVIEW IT FURTH'ER, THE PROPOSED

14 INJUNCTION WE SUBMITTED TO THE COURT AND TO HER A FEW WEEKS

15 AGO. I IM UNCLEAR.AS TO WHAT FURTHER WE NEED TO BRIEF. IT

16 IS JUST THE SCOPE. I DON'T KNOWWHAT SHE WOULD LIKE TO DO.

17 1'M FINE PROCEEDING BY WAYOF INJUNCTION.

18 ON:CETHAT IS RESOLVED I WOULD LIKE TO PROCEED BYWAY OF

19 DAMAGES. IF THE COURT IS INCLINED, ONCE WE HAVE A FINANCIAL

20 PICTURE, ORDER US TO A SETTLEMENT CONFERENCE, WHICH MAY BE A

21 WAYTO AMELIORATE THAT.

22 TH,E COURT: YOU' RE SET FOR TRIAL. YOU HAVE TO BE

23 READY TO GO TO TRIAL. THIS IS THE TIME I SET ASIDE TO TRY

24 THIS CASE.

25 MR. WADE:

26

27

28

THE COURT:

THAT'SFINE, YOUR HONOR.

THIS CASE IS GOING TO GO TO TRIAL.

MR. WADE: THAT' S FINE, YOUR HONOR.

MS. LARKINS: MAY I HAVE A FEW HOURS TO WORKON
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1 JURY INSTRUCTIONS·? AND TH·EN PERHAPSWE COULD MEET AND

2 QON,FER,SAN ,UNTIL 2 :00 0 ICLOCK, AND I COU,LDBRIN,G' THE JURY

3 INSTRUCTIONS' T(): THIS COURTRooMSY MAYSE 3: 00 OR 4: OO?

4

5 CALENDAR IS ACTUALLY SET WEEKS IN ADVANCE. I I Ll LET YOU

6 COMEBACK AT 1:3'0 W1TH YOUR JURY INSTRUCTIONS AFTER YOU HAVE

7 ItllfETAND CONFERREDON JURY INSTRUCTIONS SO I HAVE A SET OF

8 J:URY INSTRUCTIoNS TO GO FORWARD.

!J OKAY? SO SEE YOU AT 1: 3'0.

10 MR. W'-f: THERE IS ALSO THE ISSUE OF THE

11 DOCUItIIENTS~ WE STILL DON'T HAVE TH'E DOCUMENTSPURSUANTTO

12 THE SUBPOENA.

13
14

MS. LARKINS: I WILL WORKON THAT.

nUa.COUIlT: ALL RIGHT ~ ItIIS.· LARKINS, YOUIRE

15 ORDEREDTO PRODUCEYOUR DOCUMENTSBY 9:00 A.M. ON MONDAY

16 MORNING.

17 MS. LARKINS : OKAY.

nn5COURT: IN REGARDTO FINANCIAL DOCUMENTS, IT18
19 IS NOT THAT UNUSUAL TO HAVE FINANCIAL DOCUMENTSCOME IN AT

20 THE LAST MINYTE. TH'EBOTIOM LINE IS THESE CASES WHEN

21 THEy'RE --wHiEN THEY'RE BIFURCATED YOU' RE NOT GOING TO GET

22 IT UNTI,L THE END.OF THE TRIAL.

23 MR•. WADE:WE PUT THEM IN AS AN ABUNDAN,CEOF

24 CAUTION AS EXHIBITS.

25 TH'ECOUlT: SEE YOU AT 1:30, WITH YOUR

26 INSTRUcrXONS. THAT IS A SINGLE SET OF JURY INSTRUCTIONS.

27 , YOU ARE ORDE;REDTO MEET AND CONFERON THAT SUBJECT PRIOR TO

28 1:30.
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1 MR.W;M)E :WHII.,.E WEJ RfEON THE RECORD, YOUR HONOR,

2 I WOULD PRQPO'SE MY OFFICE AS A MEETING PLACE TO REVIEW THE

3 JURY INSTRUCTIONS.

4 M5.I..ARKlNS : WELL, IT WOULDSEEM TO ME THE TIME

5 IS SO LIMITED. I WAS PLANNING TOGO OVER TO THE LAW LIBRARY

6 AN'£.)COME TO THE COURTHOUSE AND STAY IN THIS NEIGHBOfUi:OOD.

7 IT SEEMS LIKE ITWQULD BE AN EXTRA HOUR TO DRIVE --

8 MR. WADE: CAN WE REQUEST JUOGEBARTON J S ANTEROOM?

9 TH,ECOURT: I'LL GET A JURY ROOM. SHOWUP AT 1:00
19 O'CI.,.OCK, AND I'LL FINO YOU A PLACE. SHOW UP AT 1:30 BECAUSE

11 YOU'LL NEED TH;E TIME. THEN I J LL PUT YOU IN YOUR ROOM, AND

12 WE'LL GO FROM THIStlE.

13 (RECESS.)

14 TH:ECOURT: YOU PUT TOGETHER THE JURY

15 INSTRUCTIONS?

16
17
18
19
20

MR. WAPE: WE HAVE.

THE COURT: PLEASE HAND THOSE TO THE BAILIFF.

MS. lARKIN'S: MAY I SPEAK, YOUR HONOR?

THE COURT: YES.

MS. LARKINS: AS YOU KNOW, I'VE BEEN WONDERING

AND ABOUT 50 MINUTES AGO I WAS21 ABout THE MALICE ISSUE.

22 S,ERVED BY MR. WADEWITH YOUR -- APPARENTLY WHAT IS YOUR

23 ORDER AN'l) NO PROOF OF SERVICE, BUT HE JUST GAVE THIS TO ME

24 TODAY. AND I'M WOND~RING IF YOU DIDN IT INDEED SIGN THIS. I

25 DON'T KNOWWHY I WASN'T SERVED WITH A COpy OF THIS PROPOSED

26 ORDER UNTIL TODAY.

27 MR. WME: I DON'T KNOWIF 11M BEING ACCUSED OF

28 FALSIFYING A COURT'S OR.I)ER.
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1 TFU:: COURT: I DONIT THINK YOU'RE BEING ACCUSED OF

2 ANYTH1NG. THeRE IS NO QUE$TION BEFORE THE COURT. IF THAT

3 IS THe ORiDER, vou cAN CHECK WITH THE CLERK TO SEE IF IT WAS

4 SENT TO YOU. AN,oIFIT WASNIT J YOU CAN FINO OUT WHY NOT.

5 AND TMAT'S IT. THERE ARE NO SECRETS IN THIS COURT.

6

7

MS. LARKINS: THIS DOES APPLY?

TMECOUllT: I DON'T KNOWWHAT YOU'RE TALKING

8 ABOUT.

9 MS. LARKINS: PROPOSED ORDER ON SUMMARY

10 ADJUDICATION.

11 T'MEtauRT: PROPOSED ORDER M'EANS --

12

13
14 APPLIES.

MS. LARKINS: IlPROPOSEO" CROSSED OUT.

lltECOURT: DID I SIGN IT? ALL RIGHT. THEN IT

15
16
17
18

19

20

M'S. LARKINS: I OON'T KNOW IF YOU SIGNED IT.

llIiE COURT: DOES IT HAVE MY SIGNATURE?

MS. LMKINS: IT HAS A STAMP.

THE COURT: LET ME TAKE A LOOK AT IT.

(PAUSE IN THE PROCEEDINGS.)

THE COURT: ALL RIGHT. LET ME TELL YOU WHAT WE GO

21 THROUGH BEFORE A STAMP IS ATTACHED TO A DOCUMENT. WHEN A

22 PROPOSED·ORDER IS SUllMIlTED, WHAT WE DO IS TAKE OUT THE

23 RUL.I,NG FROM THE COURT FILE AND COMPARE IT TO THE PROPOSED

24 ORDER TO MAKE SURE THE CONCEPT IS THE SAME.

25 I DON'T HAVE THE FILE IN FRONT OF ME. I

26 CAN'T TELL YOU SITTING HERE THAT RIGHT NOW I HAVE COMPARED

27 THIEM, BUT THAT IS MY HABIT AND PRACTICE IN TERMS OF AFFIXING

28 A SIGNATURE STAMP TO ANY DOCUMENT. I DON'T STAMP IT. THE
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2 $.0 THAT IS THE ORDER. IT MAS THE FILE STAMP

3 OF THE Sl;J'PERIQl: COURT, ST~iPED .BYCARMEN CAULKER, DEPUTY,

4 ANP THAT'S THE CtEItKH'ERE. YES, IT IS. THAT IS THE LAW IN

5 THlSCASE.

6

7 SUItPRISEDM;J5, ANIII THAT •S THE WORDnMALICE. If THE WORD

8 "MALICE n WASN:OT ON THE TENTATIVE RULING , AND I WASN'T UND;J5R

9 THE IMPR'ESStON THAT YOUR HONORHAD FOUNDMALICE.

10 "FMECOWRT: LET ME GO BACK AND TAKE A LOOK AT THE

11 T~NTATIVE AGA~N. I DON'T HAVE THE FILE IN FRONT OF ME.

12 THAT'S WHEREWE ARE. YOU'RE HERE TO SEE IF

13 YOUIVE GOTTE:'" TOG£TH:ERWITH JURY INSTRUCTIONS THAT CAN BE

14 READ TO THE JURY.

15 YOU ARE SURE YOU WANTTO GO FORWARDWITH

16 THIS, RIGHT?

17 MR. WADlE: AT THIS TIME, YOUR HONOR. WE•LL TAKE

18 THE COURT'S SUGG,IESTIONAND DO THE INJUNCTION PORTION FIRST.

19 WE STILL HAVEM'THEARD --

20

21

22

THE CQURT: AND THEN DO A JURY TRIAL?

MR..WAD£ : YES, YOUR HONOR.

llI'ECOURT: NO. IF WEIRE GOING TO 00 A JURY TRIAL

23 WE'RE GOING 1'000 ONE TRIAL AND PRESENTATION OF EVIDENCE,

24 AND THEN AFTERWARDSTHE INJUNCTION. WILL FOLLOW. OKAY? NOW,

25 IF YOU DECIDE TO PROCEEDONLY ON THE INJUNCTION, THEN WE

26 WOULD PROCEEDON THE INJUNCTION.

27 MR. WADE: OKAY. I MISUNDERSTOOD. I APOLOGIZE.

28 I THOUGHTWIE'D 00 THE INJUNCTION FIRST AND THEN IMPANEL A
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1 JURY, AND, IF NECESSARY, AFTER THE SCOPEOF THE INJUNCTION

2 IS DECIDED, WHETHEROR NOT IT IS NECESSARYTOGO FORWARD

3 AFTER THAT POINT IN TIM'E.

4 TH:ECOURT: WELL, HERE'S WHEREWEARE. IT DEPENDS

5 ON WHATyoU IRE LOOKINGTO DO.

6 CAN I ASK YOU A QUESTION, MS. LARKINS?

7 MS" LARKINS: YES.

8 mE COURT: THIS IS GOING TO BE PERSONAL, AND IT

9 HAS TO DO WITH FINANCIAL ABILITY TO PAY.

16 ARE YOU PRESENTLYUN,EMPLOYED?

11 MS. LARKINS: IIM UN,EMPtOYED~ACTUALLY, I'M

12 RETIRED. I GET $1,800 A MONTHFROMSTATE TEACHER'S

13 RETIREMENT.

14 THE COURT: WHEREARE WEGOING WITH THIS? I KNOW

15 YOUWOULDLIKE TO HAVE -- I WON'TGET INTO SETTLEMENTAND

16 WONIT HOLD IT AGAINST ANYBODY. BUT WHATYOUIRE LOOKING FOR

17 HERE IS INJUN:CTIVE RELIEF. IF THERE ARE ASSETS ORWHATYOU

18 BELIEVE ARE ASSETS THAT ARE SUBJECT TO A JUDGMENT,THAT'S

19 ONE THING. BUT IT MAY JUST B'E THAT THE INJUNCTION. MAY

20 PROVIDE YOUWITH THE RELIEF THAT YOU'RE LOOKING FOR.

21 MR. WADE: I UNDERSTANDWHERETHE COURTIS COMING

22 FROM... THERE ARE ASSETS THAT WE BELIEVE EXIST. WHENWE

23 DIDN1TRECEIVEINFORMATION WE DID SEARCHES, TITLE SEARCHES

24 ANO THINGS OF THAT NAtURE, AND WEREABLE TO LOCATE

25 PROPERTIESOWNEDBY M5• LARKINS.

26 TH'E COURT: YOU HAVE A RIGHT TO A JURY TRIAL.

27 MR. WADE: I DON'T WANTA JURY TRIAL. SHE'S

28 REQUESTEDTHE JURY TR.IAl.
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1

2 TRIAL.

3

ntECOYkT: ALL RIGHT. YOU HAVE A RIGHT TO A JURY

MS. L~RKINS: THANK YOU, YOURHONOR.

4 YOURHONOR, WE HAD JUST FOURPAGESON THE

5 JURY INSTRUCT:U:1NSANO SPECIAL VERDICT FORMTHAT WEHAD

6 DISAGiREEMENTON. ANOMAYBEWEIRE STILL NOT READYTO

7 O:ETERMINEIT, THAT WHOLEQUESTIONOF MALICE• THAT IS THE

8 ONE THAT STOPPEDME. I THOUGHTTHAT THE MALICE WOULDBE

9 OETERMIN;EOBYTHE JURY. SO I WANTEDTHAT QUESTIONON THE

10 SPECIAL VE.RDrcr FORM, AND PLAINTIFF DOESNOT.

11 1ME COURT: WHATIS THIS VERDICT FORM?

12 MR. WA9E: WHICH ONE? I APOLOGIZE,YOUR HONOR.

13 IF I MAY, YOURHONOR, FORTHE RECORD, I

14 DIDN IT MAKEMY APPEARANCE. JEFFREY WADEAND CHRIS CAMERON

15 ON BEHALF OF STUTZ ARTIANO AND HOLTZ.

16 WEWENTAHEADAND PURSUEDA STATEMENTOF THE

17 CASE AND A SPECIAL VERDICT FORM. MS. LARKINS PRODUCEDA

18 SPECIAL VERDICT FORMONLY. SO WEWENTOVERTHE PRELIMINARY

19 JURY INSTRUCTIONS AND WENTTHROUGHTHAT.

20 MS. LARKINS THEN, I BELIEVE, WROTEON OUR

21 SPECIAL VERDICT FORM, AND THATISHOW --

22 THE COURT: OKAY. ALL RIGHT.

23 MR. WADE: THAT WASHER VERSION OF IT, I BELIEVE.

24 WEALSO PROVIDEDA STATEMENTOF THE CASE THAT

25 WE HAD TYPEWRITTENUP. THEREWASNOT ONE FOR MS. LARKINS.

26 SO SMETOOKOUR -- I GAVE HER A COPY, AND SHE MADE

27 HAN.DWRITTENNOTESON THAT ONE. AND I DID NOT TURN THOSE IN

28 AS OF YET WHENJURY INSTRUCTIONSWEREREQUESTED,BUT IT IS
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1 THE SAME.

2 m!(i eOi4:RT: OKAY. WHAT YOY NEED YOU TO 00,

3 MS. LARKINS --PAY ATTENTION, OKAY? PLEASE? IF YOU WANT TO

4 f.iO TO ,JURY YOU HAVE TO BE READY FOR A JURY TRIAL, AND THAT

5 M:EANSTHAT IN REGARDTO A STATI[I'i!UENTOFTH'E CASE -- 00 YOU

6 KNOWWHAT A STATEMENTOF TH'IECASE IS USED FOR?

7 MS. LA~kI;N5= IT IS READ TO THE JURY TO

8 UN,DERSTAND--

9 mil[ COWRT: AT THI m·EGINJ(INGOF THE TRIAL THERE

10 HAS TO BE SOMETHING TO TELL THE JURY ABOUT WHAT THE CASE IS

11 ABOUT. OTKERwtSE., WE' 0 IMPANEL A JURY AND START THE

12 EVID'eN,CE,ANP SOMiEBODYWOULDRAISE THEIR HAND'AND SAY I JUST

13 HAD A CASE LIKE THIS. I DON'T THINK I CAN BE FAIR. THEN WE

14 HAVE TO STA:RTALL QVERAGAIN) WHICH IS PROBABLY NOT A GOOD

15 IDEA.

16 THE ONLY ISSUE ON WHICH WE DISAGREE IS THE

17 MALICE. WE CAN COMEUP WITH A STATEMENT OF THE CASE, AND

18 O~K;EWE GET THAT FIGURED OUT WE' LL KN.OWWHETHERTHE JURY

19 WILL is''EDETIERMiJENINGMALICE.

20
21

LET ME SEE THE STATEMENT OF THE CASE, PLEASE.

THE ORDER THAT I SIGN:ED REFERS TO A FINDING

22 OF MALICE.. THAT I S WH·EREWE ARE. THAT IS WHAT WE HAVE TO

23 LIVE WITH.

24

25 WROTEABOUT MALICE.

26
27 BECAUSE

28

TH·E CO.W;RT: LET' STALK A20UT THIS FOR A MINUTE

ARE THERE DEFAMATORYSTATEMENTS OTHER THAN
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1 THE WE8SITE?

2 Mk. WADE: NOT THAT WE'VE CONTAINEDIN OUR

3 COMPLAINT, YOURHONOR.

4 11'IECOURT: OKAY. THIS CASE INVOLVES A WEBSITE

5 MAJ:'NTAINEDBY<DEFENDANTTHAT HAS AL.READYBEEN FOUNDTO HAVE

6 PUBLISHED DEFAMATORYSTATEM!ENTSABOUT PLAINTIFF LAWFIRM.

7 THE QVESTION YOU ARE ASKED TO ANSWERIS WHATDAMAGES, IF

8 ANY, HAVE&EEN SUFFEREDBY PLAINTIFF AS A RESULT OF THIS

9 DEFAMATION,ANDWN,ETt-tEROR NOT PUNITIVE DAMAGESSHOULDBE

10 ASSESSEDAGA.IiN'STDEFENDANT, AND, IF SO, IN WHATAMOUNT.

11 MR.. WADE: IF I MAY. THE DIFFICUL.TY I WITH HAVE

12 WITH THAT IS THAT DAMAGESARE PRESUMED. SO I THINK THE

13 STATEMENT"IF ANylJ WOULDBE MISLEADING IN ONE SENSEOR

14 MISCHARACTEfUZESTHE EVID.ENCE.

15 ALSO, AS FAR AS I THINK THAT MALICE HAS BEEN

16 FOUND--

17

18
THE COblRT: IT IS NOT A CONCLUSIVEPRESUMPTION.

MR.. WADE: THE ASSUMEDDAMAGES? I WOULD

19 RESPECTFULLYDISAGREE WITH THE COURTTHAT THEY ARE. THE

20 ASSUMEDDAMAGESIN THE JURY INSTR1UCTIONSTALKED ABOUT

21 DEFAMATIONPER SE.

22 THECOt:JRT: IN WHATAMOUNT?

!l4R.. WADE: IT SAYS ANY AMOUNTTO BE DETERMINED.

THi£ COURT: AGAIN, IT CAN'T BE A PRESUMPTION. IT

23
24

25 CAN BE NOMINAL DAMAGES?

26 MR. WAIl)E: CORRECT. BUT THE TERM "IF ANY" I THINK

27 THEY ARE RE.QUIREDTO AWARD•

28 TH:ECOURT: OKAY.



1 MR. WADE: AS FAR AS THE "IF ANY" ON THE PUNITIVE

DAMAGES, f.THINK THIS COVRT'S ORDER IS THAT WE WOULDPROCEED

~Y WAY OF Pl:JNITIVEPAMAGES AND DETERMINE THE AMOUNT,BECAUSE

IF WE GETINTOWKETHiER OR NOT THEY SHOULD BE AWARDEDIT

WOUU) SEA QUESTION OFMAL!CE, AND THE ISSUE OF MALICE HAS

BEENDETERM!N;;ED.

TH:EC0141tT: NO. JUST BECAUSE THERE'S A FINDING OF
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2

3

4

5

6

7

8 MALICE, DOES THAT MEANTHAT THE JURY HAS TO AWARDPUNITIVE

9 DAMA'GES? I DON'T THINK SO.

10 MR. WADE: THE WAY I READ I BELIEVE ITIS 3942,

11 YOUR HONOR, WHcESNIT TALKS ABOUT ASSESS.ING DAMAGES IN THE

12 CA":! • S ,. THE QUESTIONS WENT YOU MUST NOWDECIDE THE AMOUNT --

13 THE QUESTION IS IF MALICE IS FOUND, DO YOU FIND THAT THERE

14 IS MALICE, ANP YOU CHeCK THE YES OR NO BOX, AND THEN I

15 BELIEVE THE N:EXT QUESTION WOULDBE YOU MUST NOWDECIDE THE

16AMOijNT, IF ANY, YOU WOULDAWARDSTUTZ.

17 TH!IECOURT= AWARD, IF ANY. RIGHT? OKAY.

18 "TNfEQUESTION YOU ARE ASKED TO ANSWER IS WHAT

19 DAMAGES NAVE BEEN SUFFERED BY PLAINTIFF AS A RE5UL T or
20 THIS .DEFINITI()N. yay MAY BUT ARE NOT REQUIRED TO.AWARD

21 DAMAGES IN A NOMINAL AMOUNT. YOU WILL DECIDE WHETHER

22 oe NOT PUNITIVE .DAMAGES SHOULD BE ASSESSED AGAINST

23 llEFENDANT AND, IF sa, IN WHAT AMOUNT. "

24 MR.WAQE: I THINK THE JURY IS REQUIRED TO ORDER

25 NOMINAL DAMAGES. I THINK THE WAYYOU READ IT, IT MAYOR MAY

26 NOT. I THINK lHEY' RE REQUIRED TO ASSESS NOMINAL DAMAGES.

27 THE QueSTION IS CAN THEY ASSESS MORE.

28 THE COURT: RIGHT. OKAY. LET' S TRY THIS AGAIN.



11 MR. WUE: CAN I HAVE IT READ BACK SO I CAN SEE IT

1 ANDWHYIlQN IT WE .llJST TAKE THAT OUT AN:DSAY:

2 "THEQUESrION YOU ARE ASKED TO ANSWER IS WHAT

3 lJAMAtiES HAVESEIEN SUFFERED BY PLAINTIFF AS A RESUL T OF

4 THIS DEFAMATION. YOU WILL OECIlJE WHIITHER OR NOT

SPUNZTXVE()ANAGES SHOULO BF ASSESSED AC7AINST OEFENDMT,

6 AND IF SO,IN WHAT AMOUNT. "

7 THEN YOU'RIt FREE TO GO AHEAD IN YOUR ARGUMENT

8 AND SAYREQUli~mD TO AWARDDAMAGES,BUT YOU CAN AWARDNOMINAL

9 DN!if;4\GeES• I I LLCOMER IT IN JURY INSTRUCTIONS AND GO FROM

10 THERE.

12 INwttITING?

13 THE COURT: SURE.

14 "THE QUESTION YOU ARE ASKEO TO ANSWER IS WHAT

15 f)AHAC7ES HAllE BEEN SUFFERED BY PLAINTIFF AS A RESUL T OF

16 THIS OEFA'MATION. YOU WILL OECIDE WHETHER OR NOT

17 PUNITIVE DAMAGES SHOULO BE ASSESSEO AGAINST DEFENDANT

18 AND, IF SO, IN WHAT Aft/OlJNT. "

19 OR WE CAN SAY -- I LIKE THIS BETTER.

20 "THE .QJJESTION roo ARE ASKED TO ANSWER IS WHAT

21 DAMAGES HAVE SEEN SUFFERED BY PLAINTIFF AS A RESULT OF

22 THIS DEFAMATION, AND WHAT PIINITItlE DAMAGES, IF ANY,

23 SHOllLDSE ASSESSED AGAINST DEFENDANT. "

24 THE "rF ANY" LANGUAGETHAT YOU LIKE.

25 MR'I WADE: THAT SHE LIKES?

TH:ECOURT: THAT YOU LIKE.

MR.. WADE~ I DON'T LIKE THE II IF ANyn PORTION. I

2.6

27

28 WAS READING THECACI AS PRINTED.
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1 THE COURT: IF THAT IS WHATCACI SAYS, WE'RE GOING

2 TO HSE THAT. IT SEEMS FAIR IF THAT IS WHATTHE INSTRUCTION

3 SAYS--

4 MR. WADE: I GUESS11M FUNOAMENTALLY HAVING A

5 DlEFFICIJLTYUNOER·$TA.NDINGIF MALICE HAS ALREADY BEEN FOUND.

6 I GUESS, FOR'ME THE ON;LYQUESTION IS IF WE 00 THE "IF ANY,"

7 IT SEEMSLIKE I HAVE TO PUT ON EVliOENCEABOUT THE

8 REPREHENSIBILITY OF THE CONDUCTFOR THE JURY TO UNDERSTAND.

9 TH'ECOURT: NO -- WELL, TO THIS EXTENT. YOU'LL

10 HAVE TO SHOWTHAT PUNITIVE DAMAGESARE REQUIRED TO DISSUADE

11 THEnEFENDANT FROMENGAGINGIN THAT CONDUCTIN THE FUTURE.

12 MR. WADE: I THOUGHTTHEY WEREDESIRED TO PUNISH

13 FOR THE CON,DUCTTHAT HAS OCCURRED.

14 THECOlJRT: THAT IS WHATYOU'R.E GOING TO SHOW, IF

15 YOU CAN.

16 MR• WADE: I GUESS -- 11M SO SORRY, YOURHONOR.

17 FUNDAMENTALLY11M HAVING A HARD TIME UNDERSTANDINGAS TO WHY

18 IF WE'VE ESTABLISH~D MALICE WE HAVE TO GO THROUGHTHE
I

19 EXERCISE OF SAYING iIF YOUWANTTO YOU CAN WHENTHE
I

20 INSTRUCTION IS IF YpU FIND MALICE THEN YOU NEED TO GO TO THE

21 QUESTION OF PUNITIxt DAMAGES.

THE COUR~: SO THEY GO TO THE QUESTION OF PUNITIVE

23 DAMAG·ES,AND THEN tAT DO THEY DO?

24 MR. WADE:\ THEN THEY MAKETH!: DETERMINEOF THE

I
THE COIJRTf OF WHATAMOUNT?

MR. WADE: OF PUNITIVE DAMAGESAS WELL AS THE

22

25 AMOUNT.

26
27
28 GENERALDAMAGES.
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1 l'H:ECOURT: WHAT ARE TH!E OPTIONS AVAILABLE?

2 MR•• W.MlE: THEY CAN FIND THEM FOR REPREHENSIEtLE

3 CONDUCT, D£SP-IC#.BLE CONDUCT, FRAUD.

4 nUECOURT: WHAT ARE THE RANGES -- WHAT IS THE

5 DOLLAR AMOU:NT? WHAT IS THE RANGE THAT IS AVAILABLE?

6 MR. WADE: BASED O'N MS. LARKINS I NET WORTH.

7

8

THiECOURT: WHAT IS THE RANGE THAT I S AVAILABLE?

MR.. WADE: A CERTAIN PERCENTAGE O'F HER NET WORTH.

9 11M SORRY.

10 1","1'1£ COURT: IT CAN B.E A PERCENTAGE OF NET WO'RTH.

11 DOES IT HAVE TO BE A PERCENTAG,E O'F NET WO'RTH?

12 MFl. WADE: APPARENTLY, I I VE LEARNED THERE IS A NEW

13 CASE, THE TOBACCO' CASE, THAT HAS NOTHING TO' DO' WITH NET

14 WORTH.

15 TH:ECOURT: IT CAN BE. IT ISN IT NECESSAFUL Y • SO'

16 THE RANGE THAT IS AVAILABLE IN TERMS O'F PUNITIVE DAMAGES IS

17 FROM?

18

19 TH,E COURT: FRO'M ZERO TO' A MILLIO'N DO'LLARS,

Mil. WADE: A DOLLAR TO' --

20 20 MILLION. RIGHT?

21 MR. WADE: I GUESS I HAVE A PRO'BLEM WITH THE ZERO'.

22 THE COURT: I KNO'W.

23 MR. WAllE: I THINK -- I THOUGHT WE WERE STARTING

24 WITH THE FACT THAT -- THE WAY I UND·ERSTOODTHE ORDER AND THE

25 WAY IT WAS CRAFTED IS THAT WE'RE HERE TO' DISCUSS THE

26 EXTENT -- THE TRIAL ON THE CO'MPENSATO'RYAND THE PUNITIVE

27 DAMAGES, AND SU8SEQVENTL Y --

28 THE COURT: YO'U DO'N'T HAVE TO PRO'VE FRAUD, MALICE,
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1 OR O;P"R!ESS,tON. TH;4;1 HAS &EENES1ABLISHED. YOU DO HAVE TO

2PkOVE THE AMOl.nliJT01FPUNITIVE DAMAG,ESTHAT ARE REQUIRED.. TO

3 ACCOM:PJ...ISH 'THlE LAWF'UL PURPOSE FOk .PUNITIVE DAMAGES.. THE

4 QUESTION WtE'R.ETALf(ING AIllOUT IS THE DlfCFEREN.CE BETWEEN ZERO

5 ANDON,E , RIG1Hrf'?

6 Mit..WADE : YES.

7 1111GO.IJRT; YOU SAY IT HAS TO BE AT LEAST A

8 DOLLAR.

9 MR. WADE: THAT I S FOR THE FIRST PART.

to THiEt'OUltT: IN TEN4S0F .PUNITIVE DAMAGES -- THAT I S

11 WHY I ASI<ED YOU OVER ANP OVER. AGAIN, WHAT IS THE RANGE,

12 BECAUSE IT ISN'OT AS IF YOU MUST AWARDA HUNDRED DOLLARS OR

13 A TH6USANiJ;).D0LLAR.S • THEY HAVE DISCRETION. IF THEY HAVE

14 DISCRETIQN,WHAT' S TH'E LIMITATION ON THE .DISCRETION?

15 MR.. WADE: AND I THINK ANSWERING THAT QUESTION, I

'6 THINK THE LIMITATION ON THE DISCRETION IS THE FINDING OF

17 MALICE.

18 TH!ECOUR.T: NO. YOUI RE CON·FUSING THE ELEMENTS OF

19 THEREN1EDY,WH1;CM IS PUNITIVE DAMAGES• YOU HAVE TO FIND

to FRAUD, MALICE OR OPPRESSION. NOWWE HAVE THAT FINDING.

21 THAT'S DONE. NOWWE GO TO THE AMOUNTOF PUNITIVE DAMAGES.

22 MR. WADE: CORRECT.

23 THE COURT: AND THAT IS THE AMOUNTR.EQUIRED -- AND

24 I'M SURE THERE IS A JURY IN5'TRUCTION ON THIS. I CAN TURN

25 THE cor~'n~UTERON ANi.DFINO IT -- THAT IS REQUIRED TO -- HOW

26 DOES THE JURY DE11EN4INE PUNITIVE DAMAGES'? YOU·VE GOT IT

27 THERE.

28
WHAT'S IT SAY'?

Mit• WAllE: NO FIXED FORMULA.
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1 "I"'M!ECc)tllT: THERE IS NO FIXED FORMULA.

2 MR.W~DE: YOIJRHONOR, IN THE STATEMENT OF THE

3 CASE, HOWEVER, WAS 1lUH~iEANY MENTION OF THE FACT THAT THE

4 FINDING OFMAL:tCE HAD ALREADY 'EEN DETERMINED BY THE COURT?

5 DUICQLJR:T: NO. WHY DOES T.HE JURY NEED TO HEAR

6 THAT?

7 MR. WADE: I THINK JUST SO THAT THERE ISN'T

8 CON'FuSION ABOUT WHAT MATTERS ARE 8EING PUT BEFORE THEM AS

9 MATTERS THAT THEY DECIDE.

1t DfiliCOURT: r DONIT THINK THAT I S NECESSARY.

11 THAT IS WHY I TRIED TO TAKE OUT -- YOU HAVE LANGUAGEIN THERE

12A80UT DEFAMATION, PER SEw

13 YOU KNOW, THIS IS A VeRY SIMPLE EXERCISE.

14 WH,ATWE'RE TRYING TO 00 IS IDENTIFY PEOPLE THAT SHOULDNI T BE

15 SITTING ON THE JURY BECAUSE THEY HAVE A BIAS OR PREJUDICE.

16 THAT IS THE PURPOSEOF DOING THIS. THERE WILL BE LOTS OF

17 TIMES TO GET INTO WHATEVERELSE YOU DESIRE TO HAVE EXPLAINED

18 TO. THEM IN TERMS OF THE LAW IN THE COURSEOF THE JURY

19 INSTRYCTIONS •

20 MR. WADE: I IM SORRY, YOUR HONOR. WAS THERE

21 MENTION THAT· THE STATEMENTSWERE FOUNDTO aE DEfAMATORY,

22 THAT WEIRENOT ADDRESSING THAT ISSUE, THAT IT IS ONLY THE

23 SCOpE OF DAMAGES?

24 TH£COURT : YES.

25 "THIS CASE INVOLVES A WEBSITE MAINTAINED BY

26 DEFENDANT THAT HAS ALREADY BEEN FOUND TO HAVE PUBLISHED

27 DEFAMATORY STATEMENTS ABOUT PLAINTIFF'S LAW FIRM. "

28 OKAY?



50

1 Mil.WADE: OKAY.

2 l1!fECOURT: I KNOWWHAT YOU'D LIKE TO DO IN THE

3 STATEMENT OF THE CASE. YOU'D LIKE ME TO READ THAT WHOLE

4 DECISION THAT I GAVE YOU BEFORE. BUT I DON'T THINK IT IS

5 GOING TO BE, A, HELPFUL TO THE JURY IN UNDERSTANDINGTHE

6 CASE. AND I THINK IT IS GOING TORAIS,E MOREQUESTIONS THAN

7 IT IS GOIN:G TO ANSWER•

8 WHAT DOI MEAN BY THAT? WELL, WE'RE GOING TO

9 BE VOIR DIRING A JURY, AND THEY' REGOING TO SAY WHAT DO YOU

10 MEAN BYOEFAMATION PER SE? WHAT IS THAT SUPPOSEDTO BE?

11 AND YOU AS AN·ATTORNEY WITHOUT REFERENCE TO ANYTHING OTHER

12 THAN YOUR ABILITY TO EXTEMPORANEOUSLYDESCRIBE THE LAW ARE

13 GOliNG TO DO WMAT? YOU•RE GOING LOOK AT ME AND SAY, JUDGE,

14 WOULDYOU LIKE TO HELP ME OUT? AND I'LL SAY NO, YOUIRE ON

15 YOUR OWN. OKAY?

16 MR• WADE: YOU MENTIONED VOIR DIRE, YOUR HONOR. I

17 WAS -- I'M NOT SURE WHAT THE COURT'S PRESENTATION IS WITH

18 QUESTIONS OR - .•. I DIDN'T HAVE A CHANCE TO DRAFT ANY THAT --

19 PRE~:tMINARY QUESTIONS OR ANYTHI.NG. I'M NOT SURE HOWTHE

20 COURT HAN;DLESTHAT. I CAN SPEAK WITH MR. SLEETH IN MY

21 OFFICE WHENHE'S NOT ON VACATION.

22 TH!ECOLJkT: WHENDOES HE COMEBACK?

23
24

25 WAS IT?

26

27

MR. WADE:

THE COURT:

HE STARTED TODAY, YOUR HONOR.

OKAY. THIS WAS A PLANNED VACATION,

MR. WADE: HEI 5 NOT TRYING THE CASE.

I WANTEDTO KNOWWHAT YOUR PREFERENCE IS. DO

28 WE PRE-SUBMIT QUESTI:ONS FOR VOIR DIRE?
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1 l'HECOlJRT :. OKAY. LET I STALK A80UT THINGS LIKE

Z JlJRYSELECTION. FOR JURY S!ELECTION WE DO A MODIFIED SIX

3 PACK,WHICH MJEANSWE SEAT 14 JURORS IN TH,E FIRST 14 SEATS IN

4 THiE JURY .SOX AND $·.EVEN AODITIONALPROSPECTIVE JURORS IN THE

5 FIR.ST $·EVEN·.SEATS OF THE SPECTATOR SECTION. YOUR STRIKES GO

6 TO ON'LY TH'OSe:IN THE FIRST 12 SEATS IN THE JURY BOX. YOUR

7 QUESTIONS SO TO ALL 21.

8 SEE, THE JURY80XHAS 14 SEATS, AND PROBABLY

9 15, BUT WE ON;LY USE 14. 14 PEOPLE SEATED THERE. TH'EREWILL

10 ae: Sf[V£N PE.QPLESEATED IN THE FIRST SlEVEN SEATS OF THE

11 SPECTATOR SECTION.

12 NOW, TH'E QUESTIONING THAT YOUIRE GOING TO DO

13 IN VOIR DIRE IS TO DETERMINE THE QUALIFICATIONS OF THE

14 PROSPECTIVE JURORS TO BE FAIR. AND IMPARTIAL :;JURORSIN YOUR

15 CASE. IF YOU HAVE A JUROR, APROSPE;CTIVE JUROR, WHOSTATES

16 THAT ~N HE CANNOT BE FAIR OR ANY REASONUPON WHICH YOU

17 8ELIEVE THEY CANIT BE FAIR, I I LL GIVE YOU A CHANCETO TELL

18 ME WHY YOU THINK THEY WONIT BE FAIR ANO CHALLENGE THOSE

19 JURORS FOR CAUSE.OTHER.WISE, EACH SIDE HAS SIX PEREMPTORY

20 CHALLENGES.

21 IIPEREM,PTORYCHALLENGESn MEAN FOR ANY REASON

22 YOU THINK IS APPROPRIATE AS LONG AS IT IS NOT WITH ANY

23 IMiPROPERMOTIVE, SUCH A.S RACE, ETHNICITY, OR RELIGION, OR

24 ANYTHING LIKE THAT.

25
26

27
28 RIGHT?

IS THAT CLEAR?

MR._DE: YES, YOUR HONOR.

THE COURT: YOU ARE SURE YOU WANT A JURY TRIAL,
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1 MS. LARKINS: YES, YOUR HONOR.

2 THE COUR'-: OKAY.

3 MS.I.ARKINS: I WAS JUST THINiKTNG THAT RELIGION

4 WAS BROUGHT UP BY PLAINTIFF AS THE SASIS FOR MALICE.

5 mE C9URT: OKAY. SO I'-MAY BE SOMETHING THAT YOU

6 WANT TO COVER IN YOUR QUES'-IONING WITH JURORS. BUT IT WOULD

7 BE IM:PROPER, FOR EXAM'PLE, TO DISMISS JURORS FOR NO OTHER

8 REASON THAN THEY ARE OF THE JEWISH FAITH. THAT WOULD BE

9 IUPRO·PER.

16 MS.. LARKINS: OF COURSE.

11 'QIiE COURT: BUT IF SOMEONEWERE TO SAY IN RESPONSE

12 TO YOUR QUESTIONING THAT THEY FEEL THAT BECAUSE OF THEIR

13 JEWISH FAITH THEY WOULD FEEL AN AFFINITY TO THE PLAINTIFF

14 AND THEY FEEL THey COULDN'T BE FAIR TO DEFENDANT, THEN THAT

15 MI<iHT BE A PROPER GROUN,DFOR DISMISSING THAT JUROR.

16 MR. WADE: JUST FOR POINT OF CLARIFICATION. THAT

17 IS A DANGEROUSROAD WE'RE GOING DOWN• THERE WAS NO

18 INFORMATION THAT HER ATTACKS WERE RELIGIOUSLY BASED.

19 MS• LARKINS : ON THE CONTRARY.

20
21 RABBI.

22

MR•. WADE: IT WAS JUST THAT SHE HAD CONTACTED A

IT COULD HAVE BEEN A PRIEST.

"fH;eCOURT: BUT THERE WILL BE EVIDENCE ABOUT THE

23 RABBI?

24 MR. WADE: I DON'T PLAN ON PUTTING IT ON. I DONIT

25 NEED TO GO I·NTO TH'EMALICE ISSUE. I HAD THAT OUT OF AN

26 ABUNDANCE OF CAUTION.

27 TH'IE COURT: HOWARE YOU GOING TO GET PUNITIVE

28 DAMAGES IF YOU DON'TESTABLISH THE NATURE OF THE CONDUCT?
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1 MR. .WADE: I WANTEDTO B({IEJ=LY GET INTO -- I GUESS

2 IT WASNIr THAT·WEW,ER.E SAYING IT WASRA£IALL Y MOTIVATED OR

3 RELIGIOUSLY MOTIVATED.

4 THfiCQURT: ALL 11M SAYING TO YOU IS IF YOU WERE

5 TO HAVE A JUROR WHO SAIOBIECAUSE I FEEt SO STRON,GLY ABOUT

6 T!--HEP;ERSONALR.ELATIONSHIP B·ETWEENA RABBI AND A PARISHIONER,

7 THAT ANY INTER.F'EREN:CEWITH THATWO~LD CAUSE ME TO BE -- TO

8 WANT TO' COMiIEO·OWNHARO AGAINST THE PARTY WHODID THAT, THEN

9 WHATTHEY*RE SAYING IS THEY MIGHT BE DECIDING CASE ON A

10 FACTOR THAT IS NOT QNEVIDENCE PRES:ENTED IN THE COURTROOM

11 BUT ON A PE·R.SONA[EXPIERIENCE.

12 WH'ENI WAS GROWING UP 1 HAD A VERY DEEP

13 PERSONAL RELATIONSHIP WITH MY RABBI. I HAVE THE GREATEST

14 RESPECT FOR RAB:BIS. I WOULDNEVER REPROACH A RABBI OR THINK

15 ANYONEWHOWOULDREPROACH A RABBI CERTAINLY WOULDBE JUST

16 TERRIBLE BASEiD ON MY KNOWLEDGEOF THE FAITH.

17 1 THINK WATIS GOING A LITTLE TOO FAR. THAT

18 MIGHT BE A CHALLENGE FOR CAUSE IF THEY SAY I CAN'T BE FAIR

19 BECAUSE I'M GOING TO BASE IT ON WHAT HAPPENED TO ME AS A

20 CHILD • OKAY?

21 MR..W,lWE: OKAY.

22 TH,E COllltT: IS IT OANGEROUSTERRITORY? OF COURSE

23 IT IS. IS IT SOMETHING WE MAY NEED TO DEAL WITH? IT MAY

24 BE. I DON'T «NOW.

2S M&. W~E: KIND OF GOES BACK TO MY EARLIER

26 STATEMENT THIS MOiNING ABOUTGENERALLYFOR A JURY TRIAL WE'D

27 HAVE MOTIONS IN L MINE AND FLESH OUT SOME OF THESE ISSUES.

28 THE COUT: YOU HAVE A JURY TRIAL AND DIDN'T FILE
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1 ANY.

2 MR.. WADE: I OIDN IT .FIND OWl' I HAD A J UIlY TRIAL

3 UNTIL TH'IS MO~NING.

4

5

6

TH:ECOlJRT: WHO ISPRESlJM£O TO KNOWTH,E LAW?

Mil. WAl:1lE : I AM, YOUR H0N:(}R.

l'HiE COURT: INRE&ARD TO DAf'4A~ES ON A LEGAL CAUSE

7 OF ACTION ARIEYOU ENTITLED TO A JURY TRIAL?

8 MR.. WADlE: HAD IT BEEN REQUESTEO AND BEEN TIMELY ,

9 YES. I DONIT TftlNK THERcE IS A RIGHT aUT A REQIJIREMENT THAT

16 TH'EY POST ..,....THiERE ARE ~ULES AND OBLIGATIONS.

11 THECOWRT: AT LEAST AS OF OWR.LAST HEARING YOW

12 KN;EWTHAT JURY FEES WERE BEING POSTED.

13 MR. WADE: NO. THAT I S THE FUN'DAMENTAL

14 IVl':fStJN0 ERSTAN'OI.NG, YOUR HONOR, IS THAT WHEN YOU HAD ·G.ONE

15 THIlQlJGH THeE EXiERCISE OF HAVING CA~EN -- OR THE CLERK

16 TELEP·HON.ING TO FIND OUTABOWT IT, IT CAME BACK TO THE

17 Q\J!ESTION, AND I SAID, YOUR HONOR, THIS ISABOWT DAMAGESAND

18 AN.INJIJNCTION. ANO YOU INDICATED IT IS AN INJUNCTION. YOU

19 DON'T G.ET A JURY TRIAL. ANO THE COURT MENTIONED THAT AGAIN

20 THIS MORNING•

21 IT WAS ONLY THIS MORNING WHEN THE COURT

22 ReTRACTED THAT AND SAID YOU GET A RIGHT TO A J YR.YTRIAL, AND

23 I, AGAIN, SAID I DON'T KNoW THAT -- YOU AsKED ME TO FINO A

24 CASE OR SOME AUTHORITY THAT SAID SHE'S NOT ENTITLED, AND I

25 FALL BACK ON THE POSITION THAT THERE IS NO, QUOTE UNQUOTE,

26 "R1GHT" TO A JURY TRIAL ·IN. A CIVIL CONTEXT. AND YOU SAID

27 I 'VE MADE MY ORIl)ER, AND I APPRECIATE THAT.

28 MS. lAIi'KINS: I SERVED HIM WITH MY RECEIPT ON THE
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1 VERY SAM'EOATE THAT WE SPQKE MErtlE IN CQURT. HE WQULDHAVE

2 RECEIVED IT THE N"EXTDAY.

3 MR• WADE: BUT IT 0101'4'T MArrER TO' ME, YQUR HQNO'R,

4 ~ECAUS,EYOU 'HAD ALREADY SAID WE W·EREN'T PRO'CEEDINGWITH A

5 jU"~Y TRIAL.

6 TJ;I,.ECOlJiRT: LET IS ·GOBACK AND TALK ABOUT RIGHT TO'

7 A JURY TRiAL N:OW,ONA CALENDAR DAY I CAN SAY 0'1'4AN

8 INJUNCTION THERE ISN'T A RIGHT TO' A JURY TRIAL. THAT'S

9 ABSO'LUTELY CORRECT. B'UT THEREI S ALSO' THE DAMAGESISSUE.

10 NOW, TO' THE EXTENT THAT YO'UWERE MADE·AWARE

11 QF THE FACT THAT JURY FEES WERE POSTED, YQU CERTAINLY CO'ULD

12 HAVE CO'MEBACK TO' CO'URTAND SAID, WAIT A MINUTE, ARE WE

13 HAVING A JURY .TRIAL O'R COURT TRIAL? I CANIT REMQVEA JURY

14 TRIAL RIGHT. I CANIT SAY TO' SOMEONE, WELL, YQU KNOW, I SAID

15 THE~E WOULDN'T BE A JURY TRIAL, SO' I GUESS THERE WON'T BE.

16 I CANIT SAY THAT. IF THEREt S A JURY TRIAL RIGHT -- THAT'S

17 WHAT I TO'LD YO'U THIS MO'RNING. IF THERE IS A JURY TRIAL

18 RIGHT, THERE' $ A JURY TRIAL RIGHT.

19 NOW, I CAN SUGGESTTO YOU THAT IF THERE WAS

20 CO'NFUSIO'N0'1'4THE ISSUE -- AND THAT'S WHAT YO'U'RE SAYING TO'

21 ME, THAT YO'U DIDN'T UNDERSTANDTHAT WE REALLY WEREGO'ING TO'

22 HAVE A JURY TRIAL BECAUSE I HAD TALKED ABOUT A COURTTRIAL,

23 CORRECT?

24 MR. WADE: CORRECT. IT WASN'TCO'NFUSIO'N. I WAS

WHEN I LEFT I SPO'KETO' MY ASSOCIATE, AND WE WERE25 CLEAR.

26 CLEAR THAT IT WAS A BENCH TRIAL. WE PRO'CEEDEDALL ALONG AS

27 BENCH TRIAL.

28 TH,ECOURT: LET'S GO' BACK THEN AND TALK ABO'UT THE
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1 DAMAGES ISSlJE.RECAUSE IF THERE IS A OAMAGES ISSUE, AND

2 THERE IS A LEGAL ISSUE, THEN I CANIT !BY JUDICIAL FIAT SAY,

3 OKAY, WOW ,WE IIllE NoT GOING TO NAVE THAT J UtRYTRIAL. WE'LL

.4 JUST HAVE A COURT TRIAL INSTEAD. I CAN'T WAIVE A JURY. ALL

5R.IGHT?

6 WHATTHAT MEANS, YOU STILL HAVE OPTIONS. YOU

7 ALWAYS HAVE OPTIONS. YOUR.OPTIONS ARE TO SAY, LISTEN., THIS

8 WAS A SUR.PRISe TO ME. I DTDN'T KNOW.THERE WAS GOING TO BE A

9 JUR.Y TRIAL. TH,ESE ARE THE TNINGS I NEED TO DO THAT I'M NOT

10 NOWABLE 1"000 SHOWING PRIDUDICE.

11 IF YOU'RE ABLE TO DO THAT, THEN PERHAPS A

12 CONTINUANCE IS IN ORDER TO GIVE YOU AN OPPORTUNITY TO

13 PR.EPAR:;E. NOIODY WANTS TO PUT ANYBODYBEHIND THE EIGHTBALL.

14 THAT M:EANSTHAT I DON'T WANTYOU TO BE IN THE SITUATION

15 WHERE YOU'RE SAYING I DIDN'T HAVE TIME TO GET REA.DYFOR THIS

16 AND WHATYOU JUST SAID TO ME, THAT I WOULDHAVE FILED

17 MOTIONS IN LIMINE. WELL, OKAY. LET'S NOT PUT YOU IN A

18 POSITION WHERE YOU CAN'T FILE YOUR MOTIONS IN LIMINE.

19 I TRIED TO .GIVE MS. LARKINS LEEWAY IN REGARD

20 TO, POSTING JURY FEES. 1'M TRYING TO GIVE YOU LEEWAY. IF

21 YOU CAN DEMONSTRATE PREJUDICE, I CAN PUT IT OVER FOR A

22 COUPLE WEEK-SAND LET YOU GET READY. BUT THAT'S WHEREWE

23 ARlE.

24 I CAN'T DO AWAY-- LET ME SAY THE THIRD AND

25 FIINAL TIME. I CAN'T DO AWAYWITH A JURY TRIAL RIGHT,

26 WHETHER I WAS.MISTAKEN IN ANALYZING WHATTHE QUESTIONS WERE

27 THAT WE WERE GOING TO BE FACING AT TRIAL OR NOT.

28 THERE ARE A COUPLE THINGS WE CAN SAY ABOUT
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1 THAT. ONE IS THAT SQM:E80DYSHOULDHAVE FIGURED THAT OUT.

2. TH'E OTH,ERIS WEHAVE TO DEAL WITH THIS, AND WE'LL DEAL WITH

3 IT. IT IS NOT TO MAKE LIFE UNPLEASANTFOR ANYSODYBUT TO

4 SIMPLY GETaOTH SIPES TO TRIAL IN A WAYTHEy'RE COMFORTABLE

5 WITH SO THATTI~H~YFEEL LIKE THEy'RE GETTING A FAIR TRIAL.

6 MS. LARKIN'S: YOURHONOR, I WAS REALLY SURPRISED

1 TODAYWH,ENTHEY SAID THEY WANTEDDAMAG,ESBECAUSEYOURHONOR

S SAT THERE AND SAID THE LAST TIME WEWEREHERE IF THEREARE

9 NO DAMAGESIF IT IS JUST FOR AN INJUNCTION, THEN WEWONIT

1'0 HAVE A' JURY TRIAL. AND THE TWOGENTLEMENSTOODTHERE

11 SILENT.

12 THE COURT: HEREI S WHEREWE ARE, OKAY? YOU HAVE A

13 'RIGHT TO A JURY TRIAL.

14 M$.LARKlNS: THANK YOU.

15 llUECOURT: THEY HAVE A RIGHT TO DAMAGES. I CANIT

16 LOOKAT THEMAND SAY, WELL, WEIRE NOT GOING TO HAVE DM1AGES

17 TODAY BECAUSETHIS WON'T BE THE DAMA.GESDEPARTMENT. ANYMORE

18 THAN I CAN LOOKAT YOU AND SAY WE CANIT HAVE A JURY TRIAL

19 BECAUSETHIS ISN IT A JURY TRIAL DEPARTMENT. IF I HAD MY WAY

20 I WOULDCHANGEA LOT OF THINGS BUT NOT THINGS THAT ARE

21 CONTRARYTO LAW.

22 SO BE QUIET FORA MINUTE• OKAY? THEYIRE

23 GOING TO DAMAGES. THEY WANTDAMA.GES. THEY HAVE A RIGHT TO

24 SEEK THEM. YOUWANTEDA JURY TRIAL. I CUT YOU A LITTLE

25 SLACK, LET YOU FILE A LITTLE BIT LATE.

26 IF YOU'RE NOT PREPARED,WE'LL SET IT TO A

27 TIME YOU ARE PREPARED, AND WEILL HAVE THE TRIAL, AND IT WILL

28 B,EALL OVERWITH.
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1 NR. WADE: IF I CAN HAVE A SHORT RECESS, I NEED TO

1. MAKE A TELE~HONECAlL, BECAUSE I THINK ONE OF MY WITNESSES

3 IS TIRAIlING TO START TRIAL IN JUDGE TAYLOR'S DEPAR.TMENT.

4 MAY IPLEAS,E CQN;FERWITH HIM TO FIND OUT HIS AVAILABILITY,

5 UN,LES$ YOUW~NT TOPRflCEED ON MONDAY.

6 THE COORT: GO FOR IT. LET'S TAKE A BREAK AND SEE

7 YOU BACKH,E-litE IN· TEN· MINUTES.

8 MR. WADE: 9:00 A. M• START ON MONDAY?

9 mE COURT: YES.

10 NS • LARKINS: WE .lUST HAD A PROBLEMWITH ONE WORD

11 HERE.

U TH'E COURT: NO. THE JURY WJ[LL NOT BE HERE AT 9:00

13 A.M. ON MONDAY. THE JURY GOES THR.OUGHAN INDOCTRINATION

14 PERIOD.

15
16

THEY WON'T BE HERE UNTIL ABOUT 10:00 O'CLOCK.

NR.WADE : OKAY. THANK YOU,' YOUR HONOR.

THE COURT: DON'T ASK ME ANY QUESTIONS WHILE

17 COUNSEL IS NOT IN THE ,ROOM. TAKE A BREAK.

18 (RECESS. )

19 THE COURT: ALL RIGHT • GOOD AFTERNOON AGAIN.

20 WHATARE WE DOING?

21 MR. WADE: I'VE BEEN ADVISED THAT I WILL BE READY

22 ON MONDAY·MORNING.

23 fH:E COURT: ALL RIGHT.

24 NS.LARKIN:S : WE HAVE SWITCHED SIDES NOW, AND I

25 FEEL THAT I NEED A COUPLE WEEKS TO 00 MOTIONS.

26 THE COURT: NO. THE PROBL..EMIS THIS. WE HAD A

27 CLAIM OF PREJUDICE BY THE PLAINTIFF'S SIDE, BECAUSE THEY

28 SAID THEY WEREN'T AWAREOF THE FACT THAT YOU WERE GOING TO
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21
22
23 APOLOGIZE.

YES?

MR. WADE: I APOLOGIZE FOR INTERRUPTING. I

MIG:HT r PROPOSETHAT THIS COURT ORDER US TO A

IRE.Qu:E$T A J.URY,EVEN THOUGH I KNOWYOU SAID YOU GAVE THEM A

2 PA'P·ERSAYING YOUW:ERE. I KNOW. I UNDERSTANDTHAT.

3 TO AVOID THE CLAIM THAT THEY WERE UNFAIRLY

4 PREJ'U;DlCEi&lB1ECAO'S··ETH~ItY D;[DN'T KNOW, I WAS WILLING TO GIVE

5 THEM ACtlUPLE OF ·WEEKS. YOU CANIT SAY THE SAM'ETHING

6 BECAUSi YOUIJl!E Tt:lEON:E WHOPAID THE JURY FEES.

7 M$..LA~KIN:S : I HAVE A DIFFERENT CLAIM THOUGH.

8 ¥OURMONOR, ASIWAS· SAYIN:G, BEFoRE YOU SAID THAT THERE

9 WOULD BE NO )t.H~Y TRIAL IF THERE ARE NODAMAG·ES, AND

10 MR.. ROMEROAND MR. WADE srooe THERE SILENTLY, AND I

11 HON.ESTLY-- JUST TO BE SAFE I PAla THE JURY FEES. BUT I

12R~ALLY tHOU(iHT THEY WER:EON NOT GOING TO ASK FORDAI\4AG:ES.

J.l TM:IECDlJRT: OKAY, WAIT A MINUTE. HEREI SWHERE WE

14 ARE. TKE PROOLEMIS THIS. YOU PAlD TH,E JURY FEES. YOUIRE

15 SET UP "'OR A j·URY. YOU WANTDAMAGES. YOUIRE SET UP FOR

16 D~GES. THIS WMO·lETHING IS GOING. START MONDAY,MORNING.

17 MONBAYMORNING I WILL SEE YOU HERE AT 9:30. 9:30.

18 MR•. WADE: YOUR HON.oR--

19 1lf:ECOOkT: JURY SH.oULDBE ON WI.LL CALL, NOT .oN

20 SEND.

24 SETTLEM,ENTCON:FE'RENCE,AND MAyB,EWE CAN HAVE A MEANINGFUL

25 DISCUSSION AT THAT TIME?

26 THE COURT: IT WOULDBE IMPOSSIBLE FOR ME AT 20

27 MINUTES AFTER 4:00 ON A FRIDAY AFTER:NOONTO FIND A HOME FOR

28 YOU TO HAVE A SETTLEMENT DISCUSSION.
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1 MR..WADE: MAYBE THAT CQULDBE SOMETHING WE COULD

2 AD·ORESSFIRST THING MONDAYMORNING•

3 THlI£COlJRT: YOU CAN TRY. BE READY TO GO TO TRIAL

4 MQNJDAYM()~NINGAT 9 ~30 .

5

6

1

8

9

10
11

12
13

14
15
16
11
18
19
20
21
22
23
24

25
26

21
28

MS.. LARI(I~S: THANK YOU, YOIJR·HONOR.

MR. WADE: THANK YOU, YOUR HONOR.

(PROCEEPINGS CONCl...UDEO.)
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